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LAW AND CONSTITUTION. 
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Count the proofs I have collected, 
To have my writings well protected; 
Theſe I lay by for time of need, 


And thou may'k at thy leiſure read. 23 
| . Cant. n. 
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| 2 b of as "ok . 
— printed ſo lang after the date * 

Mk and yet being, in a manner, 

tbe ſupport of the, whole fabric; it is 
necgſary to ſay one word, as to ſo con- 
 Jiderable. a variation. in point of lime, 
gere J enter on the immediate ſubject 
of the preſent u rb. notes 
eee, 85 


3D 


ormance of this kind, un- 
1 e at firſt. merely for private 
amuſement ; and which, though in its 
OP) it may have gained in its au- 
Cs 3 thor's 
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ir Pazy er to the Notz, 


thor's s eye ſie importance, has bot yet 
ra ſed rſelf fo high. as to. beſpeak the 
public reception; it can 4 be of little co 


| ſequence to tell the few + who are likely 1 0 
to ſee it, why the finiſhing of it thus 


far bas been fo Ion g delayed. I only 


defire, in order to leſſen ſome im- 


perfections that ari iſe from this very. 
ſource, to eftabli 7/4 the authenticity, of 
the dates themſelves ; and that the rea- 
der will give me credit for the aſſertion 
20 hen I aſſure him, that the Dialogues 
and Notes were actually written and 
printed at the reſpettive times 'they 
bear date and that the Notes, though 
originally conceived as a neceſſary ac- 
companyment in ſome ſhape or other, 1 
were not brought into their preſent 8 


ſhape till the aft winter. 3 


This 22 will entitle me ta : "ay 
the 


* 4 R 7 4 Ws * 


Julgence 7 2 EVE in | poſing 
over | ſome little improprieties in the 


4 } alogues, avbich are 70 * laid to the 
IS wh Fime 9 855 N 5 


1 
| the 


* TW one ee Ita for. ane a PINS 
who has been 4 ſucceſs ful candidate for 
fame, in the theck I am now bum- : 
bly purſuing, is mentioned in the ; 
Eſay (as living,” but is now no more 
in another, a ſet of characters that all 5 
united in diſplaying their excellence i in 
the ſame ſcene of action, are now di 5 

perſed in various departments ; fome in 
the moſt elevated rank in the State, as | 

l as in the Profe Non. Had 1 not 

in that part of the Dialogue refted con- 
tent with a faint alluſion to a few pri- 
vate characters, the text would have © 

fill wanted a greater comment: the 

elevation of ſome from the bar to the 
TE A 3 bench; 
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chera8trifd pee e own eloguen : 
een E  roloure ne will arte fas, 


vi PTT AEN -t6 the Nerz. 


Zeneb; the quick trait. 1 0 
beach re e } 


1 dren a portrait; Hat war to be 
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£0707 OO e oye by. 


Fee Nee * me, the 
df v was let a. blanks s tence 


O 15 ends e mw ods the 1 


tures. 8 n 2 | in wad = 


Things « are, in hag Sandrine wins 
fixed and invariable than perfons :vattd 
Vibe great outlines of the conflitution 
are doduced n yr * Var 165.15 

| e #3 boped 


: Prer ker 40 the Norts:) vil 


hoped they ey there will de ie reaſon 
55 vo ap prebnd the work will ſuffer In its 
 Praterial parts; by the actidental us 
tuation ibis or that prevailing party 
opinion. Many Points in the princi- 
pu! Dialogue have been the ſubject of 
Public. debate, as well as private dif- 
| courſe, Ance the printing it: I can only 
Jay, bowever my ſentiments happen to 
coincide or d. ad with thoſe of the 
world, truth alone was my objett at the 
| time; ; and however a juvenile fancy 
may have unawares dreſſed up error in 
its form, I certainly can not be thought 
t6 have engaged as the advocate of 
parties that did not then exit. This 
will entitle me to candour from all «who 
profeſs to differ from me; though I 
ſhould aud," J am not conſcious that I 
have advanced any thing material upon 
wm Nan that ought to be retracted. 


as. If 


ii PRE ACA 0 dhe Norge! 


* I have e this in on one Dn MY 25 


Nadz 


mute ifivial Titations," I eu ve 5 _ 


| bei me ts defend an pinion in pints 
id 8 gain canvittion. Wei 


we 8. 3b 500 3 mal NY a N 


3 m 1 was «þ ti ie Jar Med wit 


as that. of the. Engl / Lam and Cong 
| fiitution," en the mere; reaſoning of the 
perſons in an Imaginary. drama, that „ 
all along conceived a defign. of. commu: 
nicating te the reader, ſome of the of 
authorities which, Jrom general read- - 
ing, Bad led me into ſuch 4 tram. of 
thinking. As I was ambitious of have 
ing what. wat advanced, have mate 
weight than what the air of. converſa- 
tion alone will allow it, 5 notwithfiand- 
Yoo! all the advantages. propoſed. 0 my 
fell, from rhe form of aiſeourſe, 4 could 
; * leave ir to be ee nerely hy 
WILT TE the 


te anti m * 2 Ow 5 


; thersfore: et theſe gur actors / lie theſe - 
, Frgſpere d i. the. Tenpeſ are ne w 
melted intq Aln4;12. as mncumben 71 

on me at the an of. {be 9 70 a Me 

: the enchnr tmentn and. ſhew, things fairly 
to the, reader. as: they are. And it will 
be, no. dbult, a oak sfafion . We toe 
| notes prevent. giuing unlimited grer 
dit to tbis text i that it is Lord Cok 
for-inflanee, that often ſpeabs by. Euno- 
mus, without the formality g being 
mentioned : and that, by a kind of Py- 
bag or meer menten Serra great : 
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in a manner. animate 10 run Ate 


* Nen n 

0 Basen os * both 3 ne 
on e eparate the notes entirely rom the 
er. W living aul borities id be E 
r | 4. Ur 8 ed | 


„ ks 


| * PREFACE £0 the Nor. 


ur gel for it. both in Hiſtory and in 
Diulague. -The Jaws of converſation im g 
© pabtichlary would Aiſdvin the affect ation. 
E of clling. page and verse: an the notes 

thus Jets apart, may Jupport,  withour- 

embaraſſing the compoſition. The notes 
themſelves have, unawares, grown- in 
their progreſs ; $ their plan having. | been 
extended-in the execution much beyond 
tbe original deſign + as they now- compre= 
Bend ſeveral occaſional remarks; as well 9 
e 1 een PUT? 


| Er aac at other OS miſt ju | 
bet mentioned. To keep them aoithin'a 
7olerable compaſs, it was thought much 
more adviſeable to refer to the books,. 
rather than to cite the paſſages in them 
_ alluded to in the Dialogue. Wherever 
various elitins are cited, 9892 are 
Z printed out. I 8 5 0 5 
IF : As 


Paurxct to the Nor zs. of 


A chene nn) U vir pre 
ent Hulk f rbe notes, I am the left. 
quuge n the world in my" own"catife ů 
but üg it is more probable I am 
guilty *n che "exceſs "than in tbe Aer, 
yet it may be thought I Bade Bern rao 
Haring in ſome Places, however over 
copicur in general. © Many entire pa ger, 
in fatceſſion, being totally unnoticed in 
this review, and the argument oo 70 
land or fall by its own weight . | 
this I can only ſay, that in thoſe Na 
no particular authority could be cited, 
beoadiſe none, in reulity, var particu- 
lariy in view. Tze paſſages in thoſe 
ſaftuncer being concluſions formed in the 
mind in a train of thinking, acquired 


As for inſtance, in Dial. II. in the general 
analyſis of practice, and Dial. III. in the ſketch 
of juriſdiction ; the reaſoning from the law of na- 
ture in the latter end; and the hiſtorical e 
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* 4 egg on Ol and tbe 
particulars. that. gave the firſt riſe to, 
them, ad long waniſhed,, and were no 


mare ta be recalled in the memory, than | 
Picture in the mirror when, the objett. 1 


has 4 a ered. 8 n ee 


LET K 7 1 


Oy + Thar — 7 A 8 11 70 30 af | 


8 that have, been reſerred to, by 


1 of authority or illuſtration, in the 


courſe of theſe notes, will rather prove 


an apology for the whole performance, 


than Hand in need of « one. At leaſt, if 
the reader has the ſame pleaſure in go- 


ing back to. the Fountain: head, that 1 
found in drawing from thence, we ſhall 


neither of us repent of our pains, and 


why ſhould we not part good . 


with each other : 2 


FOOT : 

| f 8 idr ib 
walten! in che Spring, wy | 
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Some of the prmcipal Errata in thin of 
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Page Lins; d Read 
10 un wrote, Vritten. Paſlim, 
40» 1 their, . 
ibid. 10 intreating, in treating. | 
43 18 Eſſay on Converſation, Eſſay on Diſcourſe. 
45 12. after amat, nemus acfugit * 
48 1 6 after credit to. .the ſtudy, of. 
54 wrote e 3 written before 1540. 
79 3. the, a great part of this 
1 clay. 

113 5 after by, 4 not, _ . 
140 15 veſt, reſt. F 00 
32 IALOG U * 1. 

HT after ale. in the hs of: your 
ADEN Profeſſion. 
7 $ addicted, addict. 5 
10 1 do hear, to have heard. 
1 „„ SET 
119 7 got, gotten. 
ibid. 15 contratict, contradict. 
212 6 drove, driven. 
216 namde, nam de. 
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Page - Line For | Read 
Hiſtary, . | Eloquence. 


the former circum- a former eircum- 
ſtances, ſtance. 


"DIALOGUE m. 


| longos, contentos. 

wove, Woven. | 

Repreſentives, Repreſentatives, 

Reformation, | Reſtoration, | 

Prudentium, Prudentùũm. 

| Archbiſhop, Chancellor. 
concluding, conducting. 
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DIALOGUE I. 
CONCERNING 

| The Law and Cons TITUTION of 


\SSAY. page I line 1. Auy compaſs tion, 
4 if coloured over by fiction, approaches more 
or leſs to the nature of poetry. ] Il eſt de 
beaux poemes ſans vers comme il eſt de 
beaux vers ſans poẽſie, et de beaux tableaux 
fans une riche coloris, ſays. the Abbe du Boſ. 
Reflex. Critiq. vol. 1. c. 48. And to the 
fame purpoſe. Boileau adds, Ces poemes en 
proſe que nous appellons Romans, &c. 
Lett. 4th to Monſ. Perrault. 
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Life by Hearne, p 
that they were ever publiſhed. 


Page 3 G. line IT. ol Jerable names among 


our 0 0WN writers. To thoſe mentioned may 
be added Lord Bacon's and the Duke of 
Buckingham's s. Sir Thomas More! is faid t to 


Wood's 
31. but 1 do not find 


have written ſeveral dialogues, F 


. 
o > 
- 4 - 

1 * 


Page 46. line 1. 7 bs Los is 4 polemical 
"art. 1 LordCoke approves much of the ſay- 
ing of Sir Richard Fad, a judge in 


Henry the Fourth's time. Home ne 


ſcavera de quel metal un campane eſt ſi ne 


ſoit bien bate, ne le ley bien conus fahs 
e I Inſt. 395. 


Page 31. line 2. Axiom. Lord Boca, 
in his Advancement of Learning, has conſi- 
dered the reſpective merit of axioms” and 
queries“ as applied to the tradition of 
knowledge 1 in general. Vol. I. fol. edit. p- 
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D 1 A K /OGUE 1. 7 


Note to p page 107. line 12. And certainly. 
"the i imitative arts muſt neceſſarily be capable of 
of fling each other. The aſſiſtance poetry 
has afforded to the other imitative arts may 
be evident from the very early and well - 
Known inſtance of Phidias's Jupiter, copied 
from the firſt Iliad. And it is ſomewhere 
imagined, with great probability, that in the 
famous picture of the ſacrifice of Iphigenia 
by Timanthes, the admirable thought of ex- 
preſſing the higheſt degree of grief by the 
veil, ”” was borrowed from Sophocles. WEE 


ac t ,jf0ꝓ Au A 

Eri oPayas Saxeoay eig anoos xopny 
Avegevage X&puTANY Specs Xape 

* Tegan oy 1 rend rpebeis.) 
When the ay” prince his lovely Jane ſaw 
Proteed a victim to the ſacred grove, 
He ground; and rais'd his mantle to his face, 
To vent the torrent of his grief. — | 


B 2 . 


| 
| 


. * ; 
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The hiſtory U that famous painting of 
Timanthes is deſcribed by Pliny, Nat. Hiſt. 


Hb. 35. c. 10. where other inſtances of imi- 
tation from 'poets may be met with. On 
the other hand the poets (if they have not 
| borrowed ideas from painters) have com- 
mended and deſcribed with rapture ſeveral 


pieces of ſculpture and painting. The de 


ſcription 1 in Virgil, lib. 8. v. 1 


PIG 5 -geminos huic ubera circum 
Ludere pendentes 6 


it is ; ſuppoſed was borrowed from the famous : 
ſtatue in the capitol, mentioned by Tully 1 in 
one of his orations againſt Catiline. Dr. 


Middleton s Letter from Rome, 35. 


And it is not improbable that the pictures 
at Carthage, deſcribed in the firſt Eneid, 


were remembrances of ſome pictures well | 


known | in Virgil's time. In the Anthologia 
Grac. lib. 4. the PhiloBetes of Parbaſius is 
finely.d deſcribed; and in the fame collection, 5 


the cow of Myron, and the grapes UE Zeuxis. 
5 es In 


DIALOGUE I «4 


In Theoeritus, firſt Idyll, there is an almoſt 
graphical deſcription of a piece of ſculpture 
that was moſt likely then exiſting as the 
poet's, model. Every body knows the fine 


compliment paid to the Gat of Ae : 


by Ovid. 


Si venerem Cos nunquam pinxiſſet Apelles 
Merſa ſub æquoreis uſque lateret = ae 


And without being tedious in the mention 


of particulars, a catalogue © of antient pic- 
tures and ſculptures” might almoſt be form- 


ed even from the Greek eee that re- 
main. 
The thought of Timanthes and Sophocles 
as mentioned, as to the manner of ex- 
preſſing grief, remind me of a very fine 
Paſſage in Euripides Iphigenia, aul. v. 465. 
where the poet is equally ſucceſsful in the 


artifice he uſes to heighten his ſubject: a 


very young infant is repreſented as burſting 
into tears on the diſtreſs af the family; ; bur 
it is the Poet's obſervation that gives choſe 
tears their true force and energy. 
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Oreſtes too wwith tears ſhall ſivell our grief, 

_ Unknowing why he grieves, as yet @ child. 


| 1 Shakeſpear, in copying only nature, has 

hit upon two or three ſimilar Wage Grp 

cannot reſiſt eiting upon this occaſion, as 
happy comments on Euripides. In his co- 

riolanus, | 


.. . — —ů— —— ͤ—ñ—ñP0k — — 


„This boy, that cannot tell” what he would haye, 
But kneels and holds up hands for fellowſhip, 
Does reaſon his petition with more ſtrength 
Than thou haſt to deny it. Acts. ſc. 3. 


In his comedy of Errors, 1 d 


fPiteous plainings of the pretty babes, | 
That mourn'd for faſhion”, ignorant what to fear, | 
Forc'd me to ſeek delays for them and me. 
Act J. le, 1. 
60 As after ſome oration, fairly ſpoke _ 
By a beloved prince, there doth appear 
1 Among the buzzing, pleaſed multitude, 


| Where eyery ſomething, being blent together, us 

| | Turns to a wild of nothing ſave of; joy, ; 

| ** Expreſt and not on * at BOL 

| Ng Merch. of Ven, at 3 Gl 
| In 


In this latter paſſage, tho? the incident is 
totally different, yet the idea and expteſſion 
is almoſt the ſame as that of Euripides. 
But to' conclude this ſubject: the reſem- 
blance, peculiarities, and mutual aſſiſtance of 
the arts of poetry and painting, has been 
excellently well deſcribed in the Dialogues on 
Art, and by the Abbe du Bos in his Re- 
5 ferien, N 


Page 1 10. line 8. Merchants, upon more than 
one occaſion, have told us, &c.] See to this 
purpoſe the Cauſes of the Decline of foreign 
Trade, and Cary s Eſſay on Trade. 


Ibid. line 11. The * ieee bas 
been inſiſted on in favour of ecclefiaſtical juriſdic- 
tion.] This is one of thoſe ſmall blots in the 
Codex Juris Eccleſiaſtici, which, with other 

errors of that learned work, has been co- 


pied with leſs excuſe by other writers. 


page f I I. * fine 8. A paſſge in bete 
where Socrates recommends geometry and arith- 
"> pate B * | metic 


{ NOTES ON «© 


metich as à general part of education.] Fhe 


aſſage is this: Ed\daoxe d (Socrates Se.) wy. 


prypt o 01 £14 TE1poy- eval txazou Tpayitecalos” 


Tov ops Ferro wprvoy '—— Then, after con- 


ſidering geometry and aſtronomy, he comes 


to arithmetic, and ſubjoins the limitation ta 
the ſtudy of each, alluded to in the text. 
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ai ai aslos ouverroxotea = Cuwodirtya rote 
autor, Mem. lib. 4. c. 7 

. Theſe paſſages of = Memorabilia are fo; 
al tranſlated by a lady, that no one will 


attempt to make her author mor Engliſh 


but! in her words. 


He was very careful to fi FN bonds 4 in „ 
every ſcience, beyond which, he would . 10 
perſon properly inſtrutted ought % paſs* 570 

Socrates alſo recommended the fludy of PO 
metic to his friends, and affifted them, as was, 


His cuſtom, in tracing out the ſeveras Paris of | 
it as far as 3 be uſe Tul; but here, as elſe- 


471 1 | Here, 
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Ae Men esd de Abels pape never 


Jeffering-them to run out into vain and triſing 
_ Aifquihtions, which could be of RIO. 
either io 'themſelves or others. 
* br p er br 7 5 50555 
0 4 

* 112. kae 8. e ener alt= 
Jity, Sc.] Two things deſerve to be lightly 
touched on in this place. 1. The applica» 
tion of mathematicks to the art of reaſoning,' 
in which view alone it can be of general uſe. 
2. The falſe taſte which ſome writers have 
fallen into, by a miſapplication of this kind 
of rer el to other ſubjects. 
I. As to the application of geometry and 
* to the art of reaſoning, Mr. Locke, in 
the paſfages alluded to and throughout his 
Eſſay, is full enough in general; and a late 
treatiſe“ of logic, that copies Mr. Locke's 
notions, and is the moſt liberal on that ſub- 
= Has wand rather more Aan in Moor 


7 By Mr. once 
2 8 $ By | | The 
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The method of reaſoning has been di- 
vided by logicians into the analytic and the 
ſynthetic. And as to the bare form of rea- 

ſoning, algebra furniſnes the moſt perfect 
model of the analytic, as geometry does of 
the ſynthetic; as is well known to every 
body converſant in treatiſes of that kind. 
I Will only add, that with a view to alge-. 
| bra as an art of reaſoning, Profeſſor Saun- 
derſon has, with ' uncommon perſpicuity, 
| done great juſtice to the ſubject; and has 
often given excellent ſpecimens both of the 
analytic and ſynthetic methods together. 

See vol. I. p. 173. and 213, And if we. 

would look abroad for the application of 

theſe methods to other ſubjects than that of 
abſtract quantity, Ariſtotle (even on the 

moſt liberal ſubjects, as poetry and rhetoric) , 


1 may be recommended as the pureſt model 
| of the, ſynthetic or demonſtrative method, 


as Xenophon and Plato, in their Socratic Dia- 
logues, are of the method of inveſtigation. 


| 


The 
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The reaſon why algebra deſerves to be ſo 
much commended. as the great art of ex- 

tending} our enquiries, (as geometry is of 

communicating them) ſeems to be from the 

variety and ſubtlety of its operations; the 

moſt conſiderable of which it may not be 

amiſs to give a ſummary view of in this 
place. And ſuch are, 1. Its tranſpoſitions. 
2. Happy ſubſtitutions of known for un- 
known quantities. 3. Aſſumed equality of 
lines and ſymbolical quantities, whereby in 
the deeper operations an elegant ſimplicity 
and conciſeneſs of expreſſion is obtained. 
4. By adding or ſubſtracting equations or 
ratios. g. By the admirable facility of its 
rules offer for comparing things together. 
BN he independency of algebraical opera- 
tions; whereas the propoſitions of Euclid 
(and all geometrical truths depending on 
them) are in a manner all chained together. 
The _ was happy in his idea when he 


ſaid, 


Full 


and the laſt to be mentioned here, as a great 
ſpur to invention, and capable of being 
transferred to other enquiries, the various 


— . „„ 
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Full in the midſt of Euclid * at once, 
And petrify a genius to a dune. 


Euclid i is certainly one of thoſe akon (it 


Seneca's phraſe) in limine ſalutandus. 7th, 


means algebra affords of coming at the ſame 


_ concluſions, by the union of its operations 
with thoſe of geometry. Of this Sir Iſaac 
Newton, in his Univerſal Arithmetic, has 
given a beautiful inſtance, by deducing the 


fame equation ſeven different ways. Yid. 
Lat. edit. 8v0. p. 109—114. iy 
So much for the real uſe of mathematical 
learning in cultivating, without cramping, 
the powers of the mind; but if inftead of 
transferring the manner and perſpicuity of 
geometrical reaſoning to other ſubjects, other 
ſubjects are made to conform to theſe, the 
effect is inverted, and the faculties are 
confined inſtead of being enlarged. And 
therefore a few words muſt be added on the 
n | mil- 
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miſapp ickribh bf "this" xxcaiene: ſcience. 
2. And excellent as it is, one is ſorry to ſee 
the pedantic miſapplication of the peculiar 
characters of geometry and algebra, that has 
prevailed with many writers on ſubjects to- 
tally different; whereby morality itſelf has 
deen, in a manner, put in maſquerade: and 
fome of the firſt and cleareſt ideas in the 
mind of man have been involved in obſcurity. 
This cenſure is the more neceſſary, becauſe the 
very errors of ſome writets acquire a credit 
from their example; which it is much eaſier 
for the generality to copy, than to diſtinguiſh 
where it ought or not to be copied. The 
dry forms of Propoſitions, Lemma's, Poſtula- 
ta, and che like, (which have been uſed in ſe- 
veral inſtances) are of themſelves diſguſting 
in-treatiſes of morality, even to the few who 
underſtand them in their proper places; but 
arguing from ſymbolical characters 1s ey 
NETTING: WD. -* 
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Page 112. line 18. Þ The paſſage. alluded 


to is in the conduct of the nn, 
J 6. 3 


Page 1 14 = 7 Mr. Locke r recom- 


mends the ſtudy. of the firſt fix books of 


Euclid, On Educat. $ 171, 


Y 


Page 715. line I 3: 1 See Tully e de or 


tore. 2 . 4 a e 8 


Page 120. line 4. Finch has ſeid : See 


Finch's Law, b. I. p. 6. 


Ibid. line 20. The ſage Littleton. The 
Ns alluded to ĩs in his Tenures, $ 267. 


Page 1: 121. line 9. Good old writers, Briton | 
and Bratton, &c.) Lord Coke has cited the 
paſſages in his 1 Inſt. 11. a 


raya ile 
Fon SSN ASE 
2 


Ibid. line 21. e exat?  fmilitiide that, Lord 


Coke tells us, (from the Parliament Rolli) ſubi 
fiſts between an elephant and a member of par- 


liament, &. ] Lord Coke mentions this in 
his 4 Inſt. 3. The Parliament Roll he cites 
5 in 


P49 


boy * es won 


Hy 
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in his margin is Roll. 3. Hen: 6. No. 3. 
which may be ſeen at length in the Cotton 
Records, 677. pl. 3. e 
Swifr, in the lively turn he has given this 
hint, has. mentioned it as if Lord Coke 
himſelf was the author of the compariſon, | 0 


.. 


« Ere bribes convince you whom to chuſe, 
The precepts of Lord Coke peruſe; ; 
Obſerve an elephant, ſays he, 

And let, like him, your member be,” &c. 
Vol. VI. 


"Page 123. line 16. The accounts of the an- 
tients eſs fabulous.) Sir W. Temple, as the 


champion of the ancients againſt the mo- 


derns, treats thoſe accounts as literally true, 
Which the ancients themſelves conſidered as 
allegorical. See vol. I. fol. edit. p. 162. 
Dr. Wallis, who was himſelf eminently ſkilled 
in muſic, (in the theory both of antient and 
modern) has left a curious enquiry, in the 
Philoſophical Tranſactions, why the effects 
i are ſuppoſed to have been ſo much 
ig: greater 
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grester formerly than at this day; an 50 vb | | 
his reaſoning, and every d ay ” * e 3 t 
remark of Eunomus 1s *. wo 


, — % 


"Dag 1 line 6. May. of the "antient : 
laws of Greece are preſerved in both bis poems. ] 
The Grecian. antiquities of Archbiſhop Pat- 
ter, Meurſius, and Petit's Leges Atticæ, are 
full proofs of this; and ſee an ingenious diſ- 
ſertation to this purp6ſe in Grævius, Col- 
lection of Greek Antiquities, Vol. VI. 


Ibid. line ultima. Appeal to the nam -emi- 
nent writers ef natural and civil lau.] One 


may in this caſe appeal to the Roman Em- 


peror himſelf, who has quoted Homer in his 
Inſtitute; as the compilers of the Digeſt had 
done before him. See particularly Inſt. 2. 
tit. 7. on the Donatio Cauſa Mortis, d the 
Digeſt, lib. I, tit. 1. $2 8 2-00. oY 


: * 7 * 1 3 * 
2a 2 SY 
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| Page 130. "Une 16. N be — 
£000 Ll travel.] Dr. Middleton $ temark 


on 
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on Tully to this purpoſe is very fine. See 
his L 25. = Cicero, Vol. . e edit. p. 45) 
_ 


"Hs. 134. "Hae 9. T be orators f Gong 
. and Rome are qualified as well as the poets to 
entertain in their turn; z the Poets, we are 
told, were their fathers.] Alluding to a paſ- 
age i in anden well worth tranſcribing, * 


Ns 9 are 5 185 Neves oys naTIoKaTAEIOS 
uin r TATE £51) vori yap i rorlun 
nd les son rapndchey tis ro jprrooy, xa wdoxtunow! 
ella en Kna&pevory Noc ci les ro fc pov, aM | 
o's Qurafarles ra ola, ce ct Trgs | 
Kaduoy x 10 Peptauc nv, * Exdlalev. tra ot vFepcy 
aPapeyl:s. af... ray TR lv, tis To vuy tides. 
f ee ws amo uos TiVos. e 


Fan Cauſab. lib. RF p. 18. 


"hb i T ak expreſs 100, proſe com: 
poſition, where the diffion is fludied, is an imi- 


tation of poetry; for poetic ornaments appeared 
Lift in the world, and met with approbation : 
BY ER 5] | | in 
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in imitation of which, — fuccteditig ® p 
' Times, wers induced to drop the motre in ubeir 
 tompoſitions, but at the ſame time to preſerve. 
other poetic ornaments. And at length; thoſe 


tbo came laſt; by cofitinually Jubſratting ſome-- 
thing, brought it down 10 whay woe 3 now ſe it 
N its original elevation. PEN kits 


9 \ % 5 


Ws Calaihan?, and ne avithrs of güde tran ilar 0 


the original ** o; ep! Kad hey, & c.“ ſimply Cadmus, 
Pherecydes, &, and there are many inſtances f in the 
beſt authors, where the word 265, contrary to the 
general import of the term, means the perſon himſelf 
connected with. the prepoſition; 3 a8 0 e Zorparihm, 
01 Tept Axt! Farc per, are uſed to denote 8 Socrates and 
Alexander: but even in theſe inſtances, 1 take i it, the 
word epd always implies ſomething more; that! is, as 
we may ſay, Socrates and thoſe about him, or Alex- 
ander and thoſe about him, viz. the ſcholars of the 
- one, the ſoldiers or- attendants. of the other. All 
which ſeems evident from the inſtances of this uſe of 
the word, collected by H. Stephens, in his < reek 
Theſaurus, voce. ep! cum accuſativo. However, 
preciſion not being ſo neceſſary on the preſent bang | 
fon, the general manner 8 een he paſſage 
"> "Ow ht. ieee DA] 


„ „ 


310 


4 
This 


5--% 
Of > 4 32 


A. 
© + of 


7 4 


DIALO GUE * 19 


7 Thin. hiſtorical conjecture of Strabo may 
ſerve as a baſis for the obſervation in the 
Introductory Eſſay, p. 8. and is alluded to 
in the ſecond Dialogue, where poetry is 

ſaid to have been the Wen for of all 
WG oh W 18. e COT 


"ls: 133. . 10. be is . the 
% knows them to be fitions, tho in the ſevere 
eye of criticiſm they are ſo many violations of 
hiſtorical truth.) This is Mr., Voltaire's 
opinion, who inſiſts upon it ſuch fiftions are 
.excuſable only in writers of . antiquity. 
Les harangues ſont une autre eſpece de 
menſonge oratoire que les hiſtoriens ſe ſont 
permis autrefois. On faiſait dire a ſes 
heros ſe quiils „Aur aient pu dire. i Cette 
ibertẽ ſurtout pouvait ſe prendre avec un 
perſonage d'un tems eloignee : mais au- 
Jourd hui ces fitions ne ſont plus tolereẽs. 


W & 15 


Preface to Hiſt, RuCl, p. 38. And it may 
be, remarked, Lord Lyttelton, whoſe exam- 
. ple and authority will always have great 
2 C2 ˖ weight, 
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weight, bas not e tion : a Ster 
latitude, im his admiſſion of them into cs 
Hiſtory of Hen. II. becauſe his hero, wil 
reſpe& to our day, is d'un tems eloignee. 
And on this prineiple he ſeettis-to vindickte 
them. Notes, Vol. I. p. 3522. to the 
Hiſtory, Vol. I. p. 398. And from very 
tude materials, authentic however in point 
of foundation, has worked up ſome very 

animated mn both of e ae cler 
eloquenee. ta BY mA 6 


Y * . ha 
% N FL ; # * ft 1 a 1 * K 
4 ; 4 1 & & & Pal | ” 


Page i . line 8. The ure they buve 
made in ibeir oαοõ,Henate.] Always except 
in 6 Hen. VI. When lawyers were exprefely 
excluded; and that period, we know, ib 
characteriſetl by the name of Indvcküm 
Parliamentum.“ See 4 Inſt. 4. MI“ 
Hume indeed ſays, Lawyers were tel 
excluded the houſe during ſeveral” parti” 
ments, in Edward the Third's time; hct 
eites Cottom's Abridgment, p18: but ce 
age dies does not" barret dhe ar 


at 1 \ 4 k Ja k & > TT 4 ; 
& n 8 Th * 0 7 $1 Þ „ F * 1 | $ . "14 & £1 


” 
1 1 
4 77 3 > 0 
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* a J. 8 <Q 


oe 0 owe miſtake 10 iſle figures. 
1 gs Vol. mY 25 233. 28 k. 


8 _ 


10 ITY 


- pa Wy he) 12. Hi nm of Hem: vi. 
and the civil war.] At the time of writing 
the Dialogue, theſe great works were ſingled” 
out as models of Engliſh hiſtory, and the 
voice of the world ſeemed then to be in 
| cheir favour. A paſſage, however, from 
a work ſince publiſhed, will ſhew it is not 
an univerſal opinion.— 

Leet me lament that two of the greateſt 
men in our gngals have proſtituted their ad- 
mirable pens, che one to blacken a great 
prince, the other to varniſh a pitiful tyrant. 
I mean the two Chancellors, Sir Thomas 
More and Lord Bacon. It is unfortunate 
that. another great Chancellor ſhould have 
E . a hiſtory with the ſame propenſity 
to, milcepreſentation, I mean Lord Claren - 
don, It is hoped no more Chancellors will 
write. our ſtory, till they can diveſt; them- 
ſelves, of that habit of their profeſſion, 


C 3 apo- 
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apologizing for | a bad cauſe.” What trans. 


formation of characters may not be ex 


pecded from a writer whoſe pen is employed 


to make a perfect beauty of Richard the 


Third, and almoſt. an ideot of Lord Falk. 


land! It is hoped, however, no more 
writers, who may have induſtry enough to 


. compile a catalogue of the writings of great 


men, will think they alone are equal to 


overturn the opinion of the world on the 
merit of thoſe vritings themſelves, 5 hs 


+ > 


| 1 148. . * 4. Kill him nd | then; 


7 after the manner of the Egyptians, ſcrutinize 
bis conduct.) See a law to this 8 855 in 


1 Diodorus Sciculus. . 


5 
N N ＋ 5 15 17 


o - 


1 I 51. line 2. | Cigars fe Lig events. | 


\ Wh this view writers of the moſt li liberal 
Z turn have now and then diſregarded. even 


. large anticipations in chronology, in order 
5 to inſtruct the better, by comparing fi fGimilar 
characters, actions, or manners, of different 


age 8. 
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ages, —Asjin the reign of Hen U. Vol. I. 
p. 289, 441. and Vol. II. p. 162, 246, 284. 
339 IT his liberty is very frequently to be 
met with i in the Memoirs of Brandenbourg, | 
and Voltaire EI fur P Hiſtotee. 5 | 

„ Ibid, ani 20. 7 Je nab if ee na- 
4 Jen in points that are indifferent in them- 
ſelves, and not ,of . natural obligation, have 
been conſidered as the law of nations. Byn- 
kerſhoek, a very ſenſible writer, in his Jus 
| Publicum, attends much to this diſtine- 

| tion; f | 


- by IP I 53. line 7. Wafrraf connefion "Ye. 
by law and fact.] The ſyllogiſtic proceſs 
of a man's own conſcience, as well as that of 
human judicatures, the ſentence of both 


15 being no other than that concluſion which 
3201 KS 


the mind muſt draw from a compariſon of 


2 331 


the general rule, (that i is, either the dictates 
of of natural reaſon, the laws of ſociety, or 


> SIS LIE35% $ 


7 . Expreſs. poſitive revelation). with the action 0 
. ys > e d. 
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- br\c\ſe. ſuppoſed; 11 inſiſted an by many 
excellent writers ; and indeed affords the 
:fanelt theory of religious and moral duty, a 
Hell as of palitical juſtice. In this vie ſce 
Dr. South's Sermons, Vol. II. p. 492. 
Heineccius de Jure Nat, et Gentium, lib. i. 
c. 2. § 34. Burlamaqui, partie ſecond, c. 

Is 2. And the Third Dann Ir oy 7 © 
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Page 154. ow oo 11. a ml 
cum "the early form of hiftory.} Mentioned 
in the ſame paſſage in Tully de Oratore, as 

_ N 1 one e Page 145. line 3. 


8 8 4 * A 
* 4 «4 > 


Page 164. 46k! 14. The lth fugs of th 
eto was beavier than the loins of the prer 
gative.] Alluding to a remarkable 255 
tal ſaying of Lord Strafford's, taken notice 
of in Lord Clarendon's a . 
p. 174. Oxford $I. 
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Dtn F | Page | 


DHL eG UAE. 2s 


yasPugyds 59. lline!4. That ibe laws of Ex- 
"land are: the- King's laus, &.] See the 
prittet argument, aud the Ch. J. (Sir 
Ed. Herbetr's) opinion in Godwin v. Hales. 
Trin. Ja puge 11% And e 
Vol. d fel. n Anm ob bo 


* De . fy? "IP 


10 0 160. 05 Of nen I it is 
treaſon in a parliament to proceed on any buſi- 
neſs contrary to what the King may appoint.] 
See Mr. J. Foſter's Diſcourſes, p. 393, 396. 
| where the whole n is conſidered. 


N 7 


MACH 


8 Page 16 1. "The 5. And vel this every, man, 
ſays a very honeſt and learned judge, &c.] 
. See the caſe itſelf alluded to in the Dialogue, 

| reported in Dyer 100, and Foſter refuting 


: Dyer. Diſc. 234. 


n 


2 11Tbid/ line 14. Setting one judge to tamper 
with" ul! the 7 .] See many inſtances * 
this tampering, Foſter,” ibid. 200. To 
which may be added, the remarkable caſe of 
the ſhip-money, in which Lord Keeper Finch 
we - - tampered 


ww — 
n % . 
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_ tampered with all the zudges. See for this 
purpoſe Ruſhworth's Collec. part 30 pu 7. 
Lord F alkland's __— on it, and the Vote, 
Ibid: 129. 0 10 th vd boot 
Nor was ow pang: with judges, 
however unconſtitutional, at all inconſiſtent 
with the principles of ſome reigns. It is 
no hard opinion; becauſe it is a concluſion 
from facts, to ſay that the prerogative has, 
at times, been more regarded than the rights 
of the ſubject, even in the very choice and 
appointment of judges; witneſs Lord Ba- 
con's Letters, lately Peg by Jan Birch, 
5. 42, 44, 97» 103. „ 
That collection ſhews likewiſe;: 1 it 
was a common practice for noblemen in 
that age to write to a Chancellor, during a 
cauſe depending, in recommendation of one 
of the parties; which pradtice was doubt- 
leſs ſuch an attack on the impartiality of 
juſtice, that an age of more freedom in 
other reſpects would bluſh at. In thele let- 
| n however was uſually inſerted a colour- 
1 able 
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able reſtriction to the requeſt; 2 
as much favour as the juſtneſs of the cauſe 
would permit,“ which no doubt was under 
ſtood by the writer to be as much a word 
of courſe; a tbe clauſe of equity every ſuitor 
puts into his own bill. And yet the 
practice appeared ſo defenſible at that time, 
that Lord Bacon, even after his diſgrace, 
fell into it as others did. See the above 
letters, p. 168, 173, 377. I omit other 
corruptions in judicial proceedings, more 
groſs and glaring than theſe, in the ſame 
collection, even without a reference; be- 
cauſe I have no pleaſure in dwelling on cit- 
cumftances that ſo much degrade the'dig- 
nity of human nature; and the only com- 
fort that can ever ariſe in contemplating 
ſuch inſtances, even at this diſtance, is that 
the preſent times are in this ee, a happy 
Contraſt to the e. Jem ne dh! 
ril er 5: ery 395 hy 
Page 162. ling 15 To FR ns 
* this reign.] See the Act 1 Geo, g. c. 2g. 
E And 
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And more to the honour of this reign be. 
cauſe it ſcems a bill of this kind was offer- 
ed in the year 1692. and refuſed the royal 
aſſent! 2 Burnet Hiſt. 86. to which Poſ⸗ 5 
_ Add ere . e as a | meaſure then | wal 


den Sa that ba a it may 3 ex: ; 


plained: from the anecdott PORE WF. 
Lord Raymond, vol. II. . 76d. 


2 * 
pad 111424 | 4, 
2 
3 I 
— 


P. 163. Noe 2. What Chief yuh Pong. 


ban ſaid.] So ſaid in the caſe of Harriſon | 


* PR e 2 Vertr. 10. fre? 


T3-a-1 &I. 1 


Pagan 168. ie 4. Sf, As 5 wy 


is all theſe caſes, where the laws of the com 


munity cannot be appealed to.] Alluding to. 


the true diſtinction in the well-known pat. 
ſage of Tully pro Milone. On this prin- | | 


5 28 


ciple our law allows perſons t to abate nu. 


N 1130 


ſances ; ſo caſes of neceſſity ; ; as pulli ling 


down houſes to ſtop fire; killing fugitive | 


Alan 2 Hale, 77. And 1 in regard to per- 


i ſonal 


ſohal- 3 it may be obſerved, the plea 
of ſon-affault demeſne (as it is called) in 
_ is e TY This; rae and of 
or worn al $4 Sie on We de 
then (as it has been ſuppoſed all along) the 
neceſſity of the ſelf: defence mult appear in 
all eaſes of that nature: for no man is to 
rake his own remedy, where the law can be 
applied to. . 
To the aer eee of this dot 
trine, one exception it ſeems muſt” be un- 
derſtood, if indeed it is true, that à perſon 
who is “ ſtruck in a church- yard cannot 
uf ſtriking again in his own defence.“ 
lt is indeed fo laid down by wee, Y 
— Pl. Coron. 149. and he cites Cro. Ja. 967 
as his authority. The opinion itſelf, how-- 
ever copied from one book into another, 
is enough to ſtartle every body: and it is 
but juſtice to a point of ſuch importance. 
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Anh if the opinion ſtands upon chat: autho- 
rity, it will, I apprehend deſerve ner little 
weight. for the following reaſons: - 1 
1. Becauſe that bool, in the placgicited 


by Hawkins, contains/qnly/a ſtring of re- 


ſolutions, without ſo much as one cireum- 


Nance of fact being reported in the caſt, 


do neu what points were before the court: 
and conſequently to diſcover, whether: this 
point was or was not extrajudicially deter- 


mined? Noy, indeed, though not cited 


by, Hauk ins, ſeems to report the ſame caſe; | 


_ (Noy, 204.) at leaſt the points reſolved are 


the ſame, though the name of the caſe is 
different. It does not however appear, 


f Jp re his ſtate: of at, thats the fact at 


all led to the determination.” ? » It: Was, a- 
cording to Noy, a Bill in the Star- chamber 
for pulling down of painted glaſs, pictures, 
and arms in a window, in an iſle of a chapel 
in Somerſetſhire. And this reported is more 
particular than J. Crook, as to tlie reſolu- 
tion of this .. A man may not/beat 
Kn | another, 


another, or draw a weapon there, although 
it: be im his own defence; for it isa ſancti- 
fied place, and he may be puniſhed for 
that by the Stat. of 2 Ed. 6. And ſo, if 
im any of the King's courts, or within view 
of the courts of juſtice: becauſe a force in 
that caſe is not juſtifiable, though in his 
own defence. Now it may be obſerved 
from this ſtate of the reſolution, 1. That 
the fact of beating in his own'defence,? 
ſeems clearly from this ſtate of it, not to 
have been before the court. For it ſays 
only * he may be puniſhed by the ſta- 
tute,ꝰ And therefore the ſtatute was hardly 
then before the court. 2. It is compared 
to e ſtriking in courts of juſtice, or within 
view of the courts.” Now I do not find, up- 
on looking into the books, that it had been 
ever held at or before that time, that ſelf- 
defence in this latter caſe was not: juſtifi- 
able: In Trin. 15. Car. 2. Juſtice Twiſ- 
den held (not improbably from this notion 
un hat, the party ſtruek could not 
4421015 1 | juſtify 
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juſtify ſtriking again. 1 Lev. 106. The 
authority of this caſe is (I own) ftrongerz | 
| becauſe the fact aroſe in the cafe : but even 
in that caſe, the opinion was premature, 
though not extrajudicial; becauſe it was 
ſo ſaid by the judge at the time of the de- 
fendant's entering into the recognizance z 
now it could be material only at the time 
of the trial. According to the report, the 
defendant was convicted at his trial; but 
whether ſelf-defence was ſet up in excuſe, 
or whether it was then over-ruled by all the 5 
Judges at the bar, does not appear. 
But allowing this caſe all the 3 
any caſe need have, ſurcly ſtriking in a 
church - yard is very different in its circum- 
ſtances from ſtriking in view. of the courts: 
and conſequently the . reaſoning from one 
to the other by no means juſt. One is in 
the church-yard generally without reſtrain- 
ing it to time of divine ſervice; where the 
inſult and indecency would be greateſt, and 
the neceſſity of ſelf-defence (which alone is 
tO 


to excuſe it at any time) would be the 
| leaſt; becauſe there might be people enough 
preſent to ſeize the affrayer. The penalty 
pf ſtriking. in Weſtminſter- Hall, or in view 
of the courts, is reſtrained ** to the courts 
litting *,”- where perhaps ſelf-defence may 
be, leſs neceſſary than in any caſe what» 
ever; becauſe. the party offending may be 
immediately ſeized and carried to juſtice; 
as the fact was in the caſe, 1 Lev. 106. 
But what chance may the party have for 
his life in a ſolitary country church- yard? 

2. This opinion (not being ſupported by 
the caſe cited) will have very little weight 
in itſelf: becauſe the words of the act 
5&6 Ed. 6. c. 4. creating the offence, 
are not ſtrong enough to repeal a primary 
law of nature, as ſelf-defence is; and it is 
contrary to the general tenor of conſtruc 
tions to repeal common law by auf act that 
is affirmative ny: 


* Cv. Car 75 Sir William Waller Cale, * 


. 
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3. Becauſe ſuch an opinion may be at- | 
tended with conſequences the law would 
never endure, — A man (if this opinion 
holds) muſt even ſubmit to be murdered in 
a church-yard, when a flight refiſtance on 
his ſide might have ſaved. his life: and for 
want of ſelf-defence in ſuch a caſe, two 
lies in the end muſt be ſacrificed, where 
both might have been preſerved. 
I could not help adding ſuch refleAions | 
as occurred to me, upon looking into the 
original authority on which the opinion is 
grounded ; becauſe the opinion, untenable 
as it ſeems to be, has crept into many 
books of credit ; and may acquire an au- 
thority in being echoed by each ſubſe- 
quent writer, however weak and ſandy the 
foundation may be on which it originally 
reſts. It has made its way from Hawkins 
into Watſon, Burn, and other b og 
Tage 168. line 18. On this principle Mr. 
Locke vindicated the Nells. See his 


; Book 


DIALOGUE, 35 


Bock on Government, ſections 1515 155, 
20g, 210. | 


Page 170. line 15. To uſe the TOR 
of a great advocate for civil liberty.] See 
Foſter's Diſc. 404. and the Remarks on | 
R 3 Hiſtory, letter 20. 


Ibid. line 17. Alden) Spekt. vol. vI. 
No. 403. 


Page 171. line ultima. Many writers 
rank the piratic ſtates of Barbary.) See 
Molloy de Jure Marit. 53. 136, 7. and 
this queſtion more humanely determined in 
Bynkerſhoek. Juſ. Public. 121, b. 1. c. 17. 
Page 172. line 2. Mr. Locke does all 
abſolute monarchy.) On Government, cet. 
90. 
Page 174: line 15. Brafton, who tvas 4 
doktor of both laws.) Foſter's Diſc, p. 132, 
and Spelman's Remains, 99, 
„ Page 
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Page 175. line 4. The attompis of Ca. 
well.] Both houſes concurred i in a reſolu- 


tion to cenſure Dr. Cowell's other book, 
Written in 1609, called The Interpreter,” 
as containing many heads derogatory from 
the Parliament and the Conſtitution: but 
the King promiſing to take the matter up, 

their proceedings dropped. 


Dom. Proc. et Com. 7 Ja. cited Petyt's 


See Journ.“ 


Miſcell. Parliamentaria, p. 64. Lord Coke's 


obſervation in his Preface to the 10th Re- 


port, will ſerve to all ſuch books. The 
titles cenſured were Sub dy, Parliament, 
King. Probibition, &c, See the printed 
Journals of the Commons, Friday 23 Feb. 
1609, Vol. I. p- 399. The edition of Co- 
well's Interpreter in 4to. of 1637, is ac- 
cordingly conſiderably purged, but will be 
found to have errors enough left to diſcre- 
dit it as a conſtitutional authority, 


CI - 


59 ? s 
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Ibid. line 15. With fuch Views we are 
told.] In Wilſon's Hiſt. of King — 


46, 47. 


5 page 176. line 8. Lord Bacon propoſed. ] 
See his propoſals Printed in all the editions 
of his works. 


Ibid. line 11. Civil lau however deſerves 
to be ſtudied.] It is ſcarce poſſible to men- 
tion a more conſtitutional lawyer than Lord 
Chief Juſtice Hales and his opinion of the 
civil law may be ſeen in Bp. Burnet's Life 
of him, Page 24. 


JJC 
: which I will mention in a lump.) It was 
thought unneceſſary to cite paſſages even 
here; as books of -authority, both in our 
own and the civil law, may eaſily be turned 
to, in ſupport of what 1 is ſaid in the Dia- 
logue. 


D 3 Page 
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Page 178. line 8. Our lf militia la. 
Sell. 2 Geo. * 


"ny 179. line 2. Other inſtances will 
occur.) Many caſes occur in our law books, 
where our courts have followed the civil 
law: and many where they expreſsly differ, 
If Some of both which are here referred to. 
il I. Caſes where the civil law was follow- 
lf ed, as 1 Peer Will. 10. Ibid. 267. Ibid; 
= 2+ md 405, in Tbid. 441, 442. 

ö n 5. 3 Tr. Ack. 364. 
6 ͤ £15. Comyns, 748- 
= 2. Caſes where they expreſsly differ, 
Ui 2 Peer Will. 142, 143, 348, (529) 442, 
il 528, 530, (628) 667, 682. 2 Hawk, 
| . Strange, 80, 2 Strange, 
If -' NS, 


„ 
ata 
— 

2 


— — wary r — . — pl — l K 
— CSR 2 EE ad N — * . 8 
x _— * WS SPL ID he 8 N 4s * — 8 e — 
w FI EVE —TTTT—— 
— — — — 27 — 8 on I - a ” * a 2 
* 2 - o 
—— — —— rere * >. 
3 


— 
r 


ee 8 3 
CN IT EE nn ou 
r 
b _* O—_ 
= — —ũ—— — — 
pe Fn Ide On EAT © vb nie rao. 


— 


— 2 


I 2 | Page 180. line 10. Extraordinary refine- 
10 ment.] This extraordinary law is to be met 
with in the Code, I. 5. tit. 3. law. 16. 


Ibid. 


DIA LGG UE I. wa 


Ibid. line 19. Not altogether a ſtranger 
to the Roman lat.] Sir H. Spelman, in his 
corrected copy of the Treatiſe on Terms, 
has omitted a ſtrong aſſertion to the con- 
trary, contained in his firſt copy, publiſhed 
ſeparately, 1084. and ſo indeed is For- 
e lib. 1. c. 17. 


Page 181. line 1. Diſcovery of part of 
it.] That is, Juſtinian's Inſtitute at Amal- 
fa, in the terfitory of Naples. See Spel: 
man, Duck de 1 &c. and other writers. 


Sw 182. "ay 9. Sir Hen. 1 wil 
tell you.] Reliq. edit. Gibſon, 89, 98. _ 


Ibid. line 20. Lord Vaugban.] Who is 
reported to have ſaid ſo. 2 Ventris, 11. 


Page 18 3. line 5. Many gueſtions.] Al- 
luding to numbers of queſtions well known 
in our law books ; moſt of which are re- 
cognized in the argument and reſolution of 

Di;  Robin- 
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Robinſon and Bland, reported in Bur- 
rows. ä 


: Page 185, line 18. Invaſions, moſt of them 
produftive of laws.) Spelm. Reliq. 100; 
Forteſc. 17. and Bacon's Propoſal for a 
Pigeſt. 


Page 188. line 21. Helen of Zeuris.] 
Mentioned in TON s book, called Orator, 
c. 6. „ 


Page 189. line 14. Sex horas ſomno , 
your maſter Coke. ] Alluding to Lord Coke's 
advice to the ſtudent, in Its Comaneee oh 
Littleton, 


NOTES 


g F 1 
» . a 
- 9 7 \ 
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ON 
DIALOGUE II. 


Ak. 4. line 4. Olive grove of Academe. ] 
Alluding to Milton s Paradiſe Nui, 
ed, b. 4. v. 44 


Ibid. line 12. * 5 4 friend of Plate . 
Cic. de Oratore, lib. 1. c. 7. and in the 


Introduct. to his Book de Legibus, lib. * 


Note to page 8. line 11. Different lan- 
guages our laws are compoſed in.] See, 
among others, Preface to Sir J. Davis 8 
Report, fol. 6, 7, and ſee Preface to 3d 
Report. 


— 4 
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ae 8 line 10. As Virgil's Fame.] See 
"Be III. v. 182. Tot vigiles oculi, &c. 


Page 14. line 1. Latin language employed 
zy all civilized nations in law proceedings. ] 
See Duck. de uf. Jur. Civilis, lib. 2. c. 1. 

p. 110, 111. 


Page 18. line 11. Not only records, but 
charters and wills have been written in 
verſe, &c.] See the Record of the law- 
leſs court in Camden's Britannia, edit. 
Gibſ. 341. but more fully in Cowell's 
Interpreter, voce © Lawleſs court.” And 
a record of the Exchequer, Camd. Brit. 
344. in Faſter. 2 Anno. 17 Will. 1. 
See the grant to the Hopton's Blount's 
Tenures, 102. Various cuſtoms of ma- 

nors in verſe. And ſee 2 Lord Lytt. 
Hiſt. 321, and 3 vol. 12. Ibid. 144, 162. 
And for wills, beſides Saxon inſtances, 
there is a late and very remarkable one of 

8 ne 1 


D I A L O G E N. I, 
Mr. Hedges, entered in the Commons in 
17 37. which L have ſeen, . 


Page 18. line 20. Ariſtotle tells you.] In 
his Problems, $ 19. Probl. 28. and Hor. 

Art. Poet. v. 399. And Stanyans 8 Grecian 
Hiſt. Vol. I. p. 29. 


Page 2 20. line I5. Noble regulation of our 
ſocieties.) See the order of the Inns of 
Court | in Trin. Term, 1762. 


1 been 
fyled uni verſi ties.) By Forteſcue, in his 


Laud. Legum Angliæ, and the Preface to 
Lord Coke's 30 Report. 


8 23. - las 4. Sir Thomas More's 
queſtion. See the Life of Sir Thomas 
More, by his great Grandſon (Hearne's 8 
Collection) cap. 3. and the other Lives of 
him, by Dr, Stapleton and Hoddeſden. 
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* Page 26. line 14. Nat we have done as 
to painting and muſic from Ttaly.] See Mr. 
Harris 8 e Page 408, &c. 


| Page 27. line 4. As Sir W. Temple ob- 
ſerves.) Scil. Introduction to the _ of 
"England, Vol. . fol. 530. : 


bid. line 13. Roman law.) See Dr. 


Taylor's Elements of the Civil Law, and 
Puck de uſu Juris Civil. lib. 2. p. 107—109. 


5 Page 29. line 3. Contributed 10 have Sed 


 #be language.] See Swift's Letter to Lord 


Oxford, Vol. III. edit. Hawkeſworth, p. 


337. 


Page zo. line 20. A great part of the 
lands in poſſeſſion of the church.] See Lord 

Coke's 2 Inftit. page 3. and Sir W. Temp, 
Inttoduct. to the Hiſt. of England; and 


| ſee note to page 82, line ultima, | 


Page 


| * 31. line 16. The conqueror uſed „ 2 
utmoſt zeal to propagate the Roman tongue.) 
See Sir W. Temp. Introduct. page 238, 
241, 244. Bvo. edition; and Forteſcue de 
Laud. Leg. Angl, c. 48. Lord Hale's Hiſt. 
of the Com. Law, c. 3. And ſee Obſerva- 


tions on the Antient Statutes, ſecond edit. 
p- 46. 209. And Lord Lyttl. Vol. II. p. 
320. who has ſhewed that even in the 
reign of Edward the Confeſſor, French was 
ſpoken by moſt of the engliſh nobjlity ; 
and the Norman forms were uſed in 2 
1 * . 


Poge 32. line 4, From the time of Edw, 
III.] See Preface to the third Report, and 
Lord Hale's Hiſt, Common Law. 


Ibid. line 18. An nee well confuder- 


ed at the time.] See Sir B. Whitlock's 
Speech in his Memoirs 


Page 
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Page 34. line's 3. Et ſequent homs: "Op * 
Fer a woman, &c. 1 Homo, as a term deſcrip- 
tive of the genus or ſpecies, neceſlarily i in- 
cludes females: and in that ſenſe itis applied 
in 2 Peer Will. 357: and other caſes; and 
indeed by all writers whatever, as well 
as in common language. But I believe it 
is very uncommon to find it applied to a 
female, ſpoken of as an individual. One 
inſtance, however, occurs in the celebrated 
Letter of Sulpicius to Tully, on the loſs 
of his daughter“ paucis poſt annis ei ta- 
men moriendum fuit, quoniam Homo nata 
fuit”—ſpeaking of Tullia, lib. 4. epiſt. 17. 
And in Terence's Andria, ſcene 1. there is 
a like uſage of the maſculine gender for the 


female. 


Mulier is applied in our law books for 
a child (of whatever ſex) born in lawful 
wedlock; whence the common diſtinction 
Baſtard eigne and Mulier puiſne. 1 Inſt. 
244. and 1 Roll. Abrid. 624. and Iapbevot 

| 1 in 


DIALOGUE u. 47 
in a high ſenſe is once uſed in ſcripture to 
denote men in a ſtate of extreme purity and 
innocence. - Rev. xiv. 4. 


Pertans to be born, to mean thoſe al- 
_ born, as 1 Will. 426. Perſons liv- 

, to mean thoſe not born, 1 Will. 342. 
King for Queen, as in all acts of parlia- 


ment. One particle for another, in many 
caſes in Peer Williams. 


! 35. line 2. Patriarch of Venice did 
by a word of Ariſtotle 5. i See Bayle 8 Diet. 
yoce * Barbaro,” 


| Thid. line 10. S:. Evona, a famous lawyer 
of this country.] The ſtory here dreſſed up 
is told in ſubſtance in a ſmall book, pub- 


liſhed in 169 1, called a Deſcription of the 
Netherlands, p. 58. 


FF 
ablaſt advocgtes.) He often argues from 
* e 5 the 


4 NOTES, oN 


the uſual pleading,” Which, he Jays, 13 

the fore oracle of Jaw,, 2 Co. 68, 4. Ibid. 
54. a. 3 Co. 9. a, Ibid. 2, a. and calls 

good pleading the Lapis Lydins, or Touch- 

| None of the true Senſe and Knowledge « of 
the Common Law, 10 Co. 29. b. 


bid, line 1. gp Cote. 3 agen 


iS impertinent pleading.) _ And Lord Hale, 
HFiſt. Cam, Law, 173, &c. 


 Ibig, ine 1 5. 8 ies in ee 


axainſt ſpecial pleading itſelf.) In 3 Geo: II. 


ſee the Journals of the Houſe of Commons, 
11 Feb. 1730. and 13 Feb. EO me 


lame ſeſſion, 


R Page 43; line 20. In the Turkiþ domi- 
ons] See inſtances in NOT ad 
Norden' s$ Travels, 8 


page 


v TAO . þ 


Page 44. line 3. " Elaborate forms among 
the Greeks and Romans.] See Briſſonius, 
and the authors collected by Grevius and 


Gronovius. 


* A 
* . 4 " 1 , 3 *. 
| * 


v Ibid, the 2 1. The nature of the certainty 
the law requires.) Beſides what is ſaid in 
particular in the notes to p. 45, &c. the 
ſeveral kinds of legal certainty, and how 
far the want of them may, or may not, be 
fupplied by judicial conſtruction, are laid 
down, 5 Co. 121. a. And 8 Co. 57. a. 
Ibid. 165. 3 e 
N 45. line 6. Lato requires leſs exact. 
meſs in @ ceill.] See 6 Co. 64. er N 


Page 46. Iine 9. Deeds that are informal. 
See the opinion of Ch. ]. Holt, and Mr. J. 
Povel. I Win. ths &c. . 
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_ Ibid. line 12. Will not permit trifling ex- 
ceptions to avoid deeds.) See 1 n 149. 


and 10 Co. 126. a. Ibid. 133. a. 


Page 47. line 12. Lord Cike has Hol 


18, &c.] See 6 Co. 66, 0 a. and 5 Co. 


38. b. 


Page 51. line 2. Leibnita, who would 


bave deduced.) See Mr. Locke's Conduct 
of the Uunderſtanding, and his n IV. 


C0. 7. 5 11. 


Ibid. line 9. Their principles are either 


ſelf-evident truths, &c.) See F orteſc. de 


Laud. Leg. Ang]. 21. b. 


ap 53. line 17. In Prior's ee! 
In his Alma, 1. Canto, ad finem. | 


Page 54. line 21. Incurring præmunires.] 
This expreſſion, though in frequent uſe, is 
of ſo dark and remote an application, that 


DIALOGUE ͤ H. 91 


it deſerves a feu words by way of expla- 
nation in this place. At this day . incur- 

ring a premunire,” is a figurative expreſ- 
ſion; and means that a perſon guilty of 
any particular offence, that the law now 
deems a præmunire, ſhall ſuffer the ſame 
pains and penalties that perſons under a 
præmunire (as it is corruptly called for 
præmoneri) formerly did: though the of- 
fence itſelf, properly ſpeaking, of ſetting 
up; in particular inſtances, the papa! power 
againſt the juriſdiction of the realm, after 
having been warned againſt it by writ, 
(whieh conſtituted the original offence) has 
not in fact exiſted ſince the Reformation. 
A like figurative expreſſion occurs in Tully 
de legibus, lib. 2. c. 9. where in laying 
down an imaginary plan of laws: for reli- 
gion, he ſays, any one who commits ſacri- 
lege, ſhall be deemed a perricide—Sacrum 
facrove., commendatum, qui clepſerit rap- 
ſitque, parricida eſto: that is, an We treat- 
e a particle. om ng | 
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Many as remote applications of legal 
(and perhaps of other) terms may be met 


with in antient writers; of which kind a 
remarkable one ſeems to occur in St. John' 8 


goſpel, c. viii. v. 4. NE aur, Sichen, 
eury i n reh enRn EIA T TOD N por- 


rb which, literally tranſlated, is,“ this | 


woman was caught in the very theft, com- 
mitting adultery :” but as to the ſenſe and 


meaning of the paſſage, it is very well render- 


ed in the common tranſlation, “ was taken 
in adultery i in the very act.“ It is clear, ho- 


ever, this application of the term «xrauro- 


Pp, is remote and by analogy. For, 1. 


it properly ſignifies the taking a perſon in 


the act of ſealing only. Then, 2. by way 
of analogy, for detection in the actual 
commiſſion of any other crime, as in the 
above paſſage of St. John; and in Plutarch, 

who has likewiſe applied it to the caſe of 


adultery. 3. It has been more remotely 
applied to denote ſuch a degree of eviderice 


of the commiſſion of any crime, that is as 
FA 5 | clear 


Deen 1: 21 


clear and - convincing, as if the perſon 
charged was detected in the commiſſion of 
it: in which remarkable ſenſe Lyſias has uſed 
It—ws Is aneypant Ta ovouara owed Hen 
X, auro 0jh0Noy noe ei d un £7avTRWPH £YW. 
auTtoy NSW. I have dwelt longer on this 
_ expreſſion, becauſe it has been paſſed over 
by Grotius and Dr. Hammond in their 
Comments on the paſlage. : 


Page 64. line 17. Giving colour to plead- 
ings has frightened ſome.) See Burnet's Life 
of Lord Hale, page 4. The meaning of 
giving colour” in pleadings, is explained 
3 Salk. 272, 273. and in Dr. Ley field's 
Caſe, 10 Co. 90. A, &c. 


Page 66. line 7. Aplea in general.] A plea 
with us is, ſtrictly ſpeaking, © an anſwer to 
a charge, whether of a civil or a criminal 
naturez though the word Pleading is com- 
monly applied to the whole written pro- 
ceeding on record. The name itſelf © Pla- 

' 8 citum,“ 
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citum,” borrowed from the Roman Law, 


was applied principally to the judgment or 
definitive part of the proceedings; placi- 


tum being in that ſenſe id quod placet.“ 


So Virgil ee che pad of ee 
En. I. v. 286. | 


Sic ſlaeitun. Vene luſtris labentibus ætas, 
Cum vous Aﬀiraci; ern i e 


= * 3 i 
48 3 * U 1 A. JN T 


'In the fame manner — I Wks, of the 
Greeks, which the French and other mo- 
dern nations have cantracted to arret. And 
it may be obſerved, though this language 
of a judgment is in high character to ex- 


preſs. the, degree of Jupiter, or of monarchs 


on earth, as abſolute as Jupiter is teigned 
by the poets ; 3; It would neither ſuit, nor is 
it copied by our conſtitution: Ide con- 
ſideratum eſt“ is the language of gur la 
in all the judgments that are given and en- 
tered on record. 1 Inſt. 39. And this is 


certainly a more rational, and a Jeſs invi- 
dious expreſſion of that power with which 


| . the 
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the aw in its determinations, is obliged 
to intruſt one man over another. 


Pigs 67. lie 13. The plea muſt not ſet a 
out matters which amount to the general 
ue, &c.] See Hobart's Report, 127. 


Page 70. line 4. The legiſlature to autho- 
rize the general iſſue.) This is done now 
almoſt in every act that paſſes, 


Ibid. line 15; Never Was OR part o 
| 10 law. 2 See above, note to P- "= 


#1 o üg 7e 13. Jablllinens for bar- 
retry.] See Clarke and Periam. Coram 
L. Hardwick, 1742. 2 Tr. Atkins, 340. 
And to the ſame purpoſe K. and Grew, 5 
Mod. 18. And Hawk. P. C. b. H. e. 25. 
F$ 59. and b. I. c. 81. §H 13. ; 
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reſource 1b a kingdom, that of trade, for a 
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capa 76. Tine 15, Cant hymen) 80 in 
Domes ſecond Satyr. OM] i, ge 


7 porchment then, large as "tha feles, ws draws 


| Affurances— 1 "_ 8 wo Vol. 


Page 79. Hie 2: In the N rnd 
ſon] See Eſſay on Criticiſm, v. 39% 


| Words are like leaves, and where they moſt abound, 


Much fruit of A beneath i is xy found, | 1 


long time, did Bardi exiſt.] Since I read 


the pages here cited in Lord Lyttelton's 


Hiſtory, I am- inclined to think the expreſ- 


ſion here uſed is too ſtrong i commerce cer- 
tainly exiſted at the period here ſpoken of, 
; though comparatively in its eee 
2 vol. Lone Lt p. 73 215, & c, e 


FLEETS: 0 


bie, , Ine vltims, T: he church, Wi arp 
od to 4 lad. a third pert of 16. ] That 18 to oo | 
6 « 45 
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ſay, of the land, which was almoſt the only 
property in thoſe times. See Lord Lytr. 
2 vol, P- 179. and the Authors cited in his 
margin. See likewiſe above, note to p. 30. 
line ultima, 


Pins 93. line 1 18. en uriters. 
See Poſtlechwaite $ Dictionary, the Queriſt, 
and other writers. And a paſſage in Lord 
Clarendon's Life, lately publiſhed. Oxford 


edit. fol. 192, 315, about private banks, 


3 96. Jine, 10. 7 he riſe of thi debt] 
See this well explained i in Swift's Hiſt. of 


laſt years of Q, Anne, p. 156. And 2 
Burnet's „„ 


10 Page 10, line FE The for ms of convey- 
ancing uſed in early times were few and 
fimple.] Very different, however, and even 
whimſical, as to their dates and execution. 
Often atteſted by 17 or more witneſſes, 
255 even in common keoffments, as Mad. 
| F orm. 
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Form. Anglic. 181, &c. But the manner 
of dating was exceedingly affected; and 
from the errors, even in "that männer, 
are become intricate: of which I will add 
one inſtance and refer to others; it being 
merely a matter of antiquity, ' uſeful only 
in reading antient deeds.” Sometimes they 
were dated from the lunar cycle, ſometimes 
from the indiction. For the firſt ſee Mad. 
1 No. 525, Where the date is Anno Gratiæ 
1238, cicli videlicet Decennovalis quarto— 
that is to ſay, the Lunar Cycle, that being 
the only one of 19 years; and the year is 
right, becauſe the year 12 38 correſponil - 
wich the 4th of that cycle. 

In a charter of Robert Earl of Mre- 
ton, the date is A. D. 1085. indic. 14. con- 
cur. tertià Luna octavà apud Pevenſel. — 
Here the dates, where intelligible, ate 
wrong; for, by calculation, it will be 

found, the true indiction for the year 108 5 
"is '8, he! ann Cycle 3 and the "TRE 3. 
140 SURE ES Dar 22 This b 
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This. inſtance will be found in Dag: h. Mo- 
naſticon, Vol. I. 351. col. 2. 
Other inſtances ma! 


y. be met with: in- Mad. 
a n Anglic. No. 291. 1 Dugd. Mo- 
naſt. 355. col. 2. 2, Dugd. Monaſt. 959. 
col. 2. Other inſtances, 2 erg Feed. 
(64265 Ibid. 367. 2 bid. 143. 5 
This ſubject may be cloſed with two ab. 
ſervations, 1. That in moſt of the inſtances 
have met with, the calculations are wrong: 
and therefore we are not much indebted 
to the monks for introducing aſtronomy i in- 


to conveyancing, to miſlead, as well as to 


puazle us. The rule of Computation may 
de found in Spelm. Gloſſ. voce indictio; 


but much better in our modern Elements 
of aſtronomy: and from thence any one (if 


it is worth while) may examine whether the 
dates aſſigned are right. But, 2. Even if 
they are right, they can be of no meaning, 
. pnleſs, the. year of our Lord, or of the King, 
are added and if they are, of what uſe is 
boo ſurpluſage and redundancy ? For in- 


tance, 


3 
n 
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ſtance, in that referred to 2 Rymer, 542. i 
the date is Anno Dom. 1291. Indictione | 
quarts Pontificattis Dom. Nicolai Papz 


quarti anno quarto, et Regni 19 Dom, Re- 
gis Edvardi, &c. &c. 


1 could not have known here, that the 


4th indiction, as it is called, anſwered to 
the year 1291, or 19 K. Ed. I. for every 


period of the Cycle of Indiction has its 
ath year; and they cannot all correſpond 
to the year 1291: but if the indiction had 


8 been accurately expreſſed as the 41b year 


of the 66th indifion, it might be found that 


the 4th year of that Indiction could correſ- 
pond ux to the year e 


Page 106. "ME The great weight our 
anceſtors attributed to livery, is better known 


to us than their forms of conveyancing.] That 
our anceſtors, however, uſed written forms 
pretty early, appears from Strabo, lib. 4. 
who ſays, their inſtruments were written in 
in Lui and perhaps that paſſage may 


throw 


D IE A L o n e bh 


"x 
, 


e Gas Iris atuvtur.” See alſo Pre- 
face to 3 Report. For the ee attri- 
n to e ſee 5 Co. 84. b. 


"Poe 110. line 3. he books peak of 
atis tail, as they may, by pal bility, tf fo or 


for ever.] So 3 Co. 61. a. 6 Co. 43. a. 
He gas them fettered inherirances, 10 o Co, 


38. a. 


Ibid. line 6. Lord Coke erh Jos] 5 


See 6 Co. 40. a, - 


Ibid. line ultimä. That theſe ills were 


always rejected. ] See 6 Co. 4: 5. 


121 
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Page 111, line 2. Perpetuities continued 
for 200 Hearse. ] So Chudleigh's caſe, 1 Co. 
131. b. and more particularly Mildmay's J 
Caſe, Lc ah ao: 
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Page 112. line 4. Will of 'the als of 

Nor falt 0 that of tbe late famous Date.] 

Alluding in the firſt to Lord Nottinghamts 
| famous argument in print; in the latter, 
do the Caſe on the old Duke of Marl- 
1 borough's Will determined in Chancery. 
| Mich. Term. 33 Geo. II. and on _ | 
| the Houſe of Lords, Feb. FORT age 


Page 113. line 1.  Menations in | mortnain 
Lord Coke ni 2 Inſt. 75. WET the 


| Page 114. 1 I 3: | Origin of o our Fe? Ta 
| Jointures. This reaſoning will be better 
= underſtood. by looking into the printed Caſe 
f = Drury and Drury. Dom. Proc. Nene Wy 
| 1762. and 1 en 175 1 51 


it 14010 


n eee 


vo; I15. "Yah A Mo 750 many ſuc- 
3 ceſsful: attempts of diſpoſing to a uſt.] Sc 
|  the::Recitals::in the Stat. 27 Hens WII. 
c. 10. and Lord e e N 
Seite, eee nemme e Bas boM e 
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Page 117. line 7. No good man will think 
of commending- ] an to end Coke's 
Rane ly. 2 Inſt. 7 ni Bibel 

412 3g Finn 1416 Mt SF 28 2 aut ry 6 

"Ia kne 13. Re Nias came in 
about Q: Elizabeth's time.] Fulmerton's 
Caſe, is ſaid to have been the firſt. Cro. Jac. 
5925 and recognized, I Stra. 130. 


Ibid. line 20. Though they bave a ſmall 
, tendency to a perpetuity.] See Salk. 229. 
ne 2 ach Ca. . 7 c. . 9. | 


0 118. line 17. Sir O. n and 


Sir F. North invented Truſtees to preſerve 
contingent remainders.] See the reaſons an- 
nexed to the printed Caſe of Drury and 
Rt Dom.“ Proc. Op 8 Nr | 
ibid. FI 22. 2 "be ab POM FRET 
doum bir F. More as the firſt practiſar of the'- 
common conveyance by leaſe and releaſe. ] See 
2 Mod. 252. and 2 Comment. 339. 371138072 
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„ge 122. line 17; Old Greth will of 


Theophraſtus the philoſopher.) See the Will 


at full length, preſerved in Diogenes Laer- 
tius vir T heophraſt' edit. EY Vol. 


bo ine 


Page I 24. yas 4. Lord Coke bas bie 


4 the cauſe of it.] In the Preface to his 


COT. a 

"Pape 127, line. 13. 7 be atempt- to ren- 
der an eſtate unali enable, which the law ab- 
bors.] See the Caſe of Stanley and Leigh, 
2 Peer Will. 630. and the D. of Marl - 


| borough's Caſe above cited. 


Page 128. line 13. In the feudal times 
they had other inconveniencies.] Theſe are 
pun on in the n on the Ane 


& * * 
k 
" «3% , 55 | - . 1 * : * Naa . 
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Ibid., line 24. © The inconveniencies] Of 
perpetuities in general, and of eſtates tail 


in particular, are recapitulated in a maſter- 
ly manner, by Ch. J. Popham, in Chud- 
I 1 I Co. 138. b. 1 39, a. 


Page 13 4. line ultima. 5 Er circum- 


iances have occaſſoned a deviſe to be con- 
ſidered as an execution of à power.] This 
notion was very ſtrongly inculcated by the 


court, in the caſe of | Swift and Roberts, 
Trin. 4. of the preſent King: though in 


the printed Report of that caſe, that ground 


of argument is unnoticed. See 3 Burr. 


1488. 


age I 37. line 19. Sir W. Temple at their 


bead.) See his Eſſay on Popular Diſcon- 


he $ 2. folio edition, p. 264, 268. 


D 


Page I * line 5 0 where it is a county 
cauſe about a bridge.] This ſuppoſition al- 
ludes to a caſe that happened, Trin. 2 Geo. 

WN III. 
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i II. B. R. in which this and ſeveral other 
„ inſtances are cited. The name of it * K. 
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Page 183. line 7. Each is ouly an accuſu- 
tion of a crime.] Lord Coke expreſsly ſays, 
an indictment is but an accuſation, and in 
| 1 of the Kjog'e declaration, 9 Co. 118. a. 


Page 1 8 8. Hp ud. F hs en Jury 
if throw out the bil] In what caſes ſee Sa- 
i ville and Roberts, 1 Lord Raym. 374. 


i 3 8 "Hig 198. ting 14. | Swiftccaw] were, 
it 2 yol. edit. Hawk. 446. ER 


| — Page 210. ne 3. In Lord Sumer im- 
| peachment.] See the 14th article; to which 
| he has anſwered, by denying the concluſion. 
It ſeems not improbable but ſome part of 

his doctrine in the Banker's Caſe, which 
| leans, this way, might be the ee of 
this charge. 
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Ibid. Une 9. Lord Bacon,] In his read- 
ing on Uſes, p. 306. of his Law Tracts, 
3 * in octavo. 


Page 214. line 18. Like Tom Toucky in 
he Paw] Numb. 122. 


Page 215: line 11. The ſpeedineſs of juſ- 
lice in Turky is openly avowed on this prin- 
ciple.] See Sir W. Temple, Er on 
Heroic Virtue, fol. edit. 22 5. 


| Page 216. line 16. 4 Czar Peter bad.] 
See the Preface to Lord Whitworth's Ac- 
count of Ruſſia. 


Page 218. line 2. Sir H. Spelman.] See 
his elaborate Treatiſe on the Terms, pub- 
liſhed in his Relais. 


"page 219. line 12. Sir Thomas Smith.] 
See either his own Book de Republica 


166 Angl. 
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Angl. or Spelmat's _ "before cited, 
P. 75⁵. 


bid. line penultimi. With other coun- | 
tries. ] The Roman Law allowed three 
years for civil ſuits. Wood. 5 Inſtit. 
fol. 299: 


ROTO RO line 2. Clauſe in Magna 
Cbarta.] Cap. TT Mr. * ee 8 
fol. Ee P- 55. | 


Ibid. line 13. No real poverty is au ex- 
cuſe fer the commiſſion of theft.] Lord Hale 
and Mr, Hawkins want reconciling to each 
other upon this point: the latter ſeeming. 
to have made an allowance in the caſe ſup- 
poſed, which the law itſelf does not; and 
the former, if he is right in his legal poſi- 

tion, yet is oppoſite to that humanity 
: which may ſeem' to arraign the law itſelf of 
ſeverity ; ; Is certainly, however, at variahee 
with his own conduct, which was ever dic- 
| tated 
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| tated by humanity: and which often led 
him to relieve thoſe vagrants, whom, as a 
judge, he would cenſure as criminals. (See 
B. Burnet's Life of him.) The paſſages 
in the Pleas of the Crown of thoſe great 
lawyers, to begin with Hawkins, are 1 Hawk. 
fol. 93. ſect. 20. where that writer allows 
the authorities cited in his margin, that 
ſeem to prove the caſe of extreme neceſſity 
to be an excuſe from felony, provided the 
neceſſity that induced the invaſion of ano- 
ther's property did not ariſe from prodi- 
gality, or idleneſs in neglecting his own. 
And beſides the authorities there cited, it 
may be obſerved, Lord Bacon, in his 
Maxims, adopts the opinion of Stamford; 
and aſſerts (without limitation as to the 
cauſe of the neceſſity) that if a man ſteals 
viands to ſatisfy his preſent hunger, this is 
no felony nor larceny. Max. Regul'. 
Tracts, p. 55. Lord Hale, on the other 
hand, totally denies this to be the law of 
England, from the grounds mentioned in 

F 3 the 


the Dialogue, which ſeem to be the moſt 
tenable grounds; and from the manifeſt 
inſecurity of property, if any man might 
carry in his own breaſt a diſpenſation from 
the law, eſtabliſhing property by an allega- 
tion of a neceſſity, of which, he ſays, none 
but the party himſelf can 6+ * . 
Hiſt. Vol. I. p. 54. and 866. 65 
This reaſoning, however, is not ds 
ther admiſſible: for this ſpecies of neceſlity 
ſeems to be a fact as capable of being af- 
certained by evidence, as any other cafe of 
_ neceſſity allowed by the law; of which, 
many inſtances are mentioned in the books. 
Beſides, it is impoſſible to be ſuppoſed that 
when the Jewiſh law (as appears from 
Prov. vi. 30.) and writers of natural aw 
(vhom he cites) allowed extreme neceflity 
as a plea, that the truth of it in point of 
fact could not be aſcertained. Lord Hale, 
it is true, complains, that in France, and 
elſewhere, the Jeſuits had made a very bail 
vie of nn natural law, by len- 
| conrag- 
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eouraging theft. Perhaps ſo : but at this 
day, by the law of France, it is otherwiſe; 
Parochial proviſion has not yet obtained 
there; and, excepting ſome few hoſpitals 
for public relief of modern foundation, as 
at Paris, Lyons, &c, the indigent depend 
altogether upon the monaſteries or private 
.quetes, the latter of which are collected from 
houſe to houſe on the great feaſts; and in 
ſome places, as at Blois, by ſome young 
lady of the firſt, diſtinction in the pariſn. 
But in France, the caſe of neceſſity is allo w- 
ed as a plea againſt the puniſhment of theft; 
or rather, as a very ſenſible writer has put 
it, is excluded from the definition of the 
erime. Theft, he defines from the Roman 
Law, * contrectatio fraudulenta rei alienæ 
lucri faciendi gratia, &c.“ and adds, lor ſque 
on prend par neceſſitè et uniquement pour 
 Semplicher de mourir de faim, on ne tombe 
point dans le crime du Vol. 3 Inſtit. 
au droit crimin. 553. - ye 
Lord Hale; however, eſe dhe 1 impar- 
ane of a judge, never forgets the feel- 
F 4 ings 
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ings of a man; and adds, 1n-concluſion— 
Though I do agree a judge ought to be 
tender in ſuch caſes, and uſe much diſcre- 
tion * W fol. ey 


F 4 » 
\'FF3. 8 
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| law for the poor.] That is, the Syſtem of 
Poor Laws from the 43 Eliz. to this time. 


Till the diſſolution of the monaſteries, it 
has been commonly thought the poor were 
maintained only by them; but there are 


ſome antient ordinances (particularly one 


in the Mirror, c. 1. § 3.) that look as if 
parochial proviſion was always the legal 


one; and conſequently; the ſtatute of Elia. 


in this caſe, only revived, riew-modelled, eſ- 
fectuated the Common Law. The words of 
the Mirroir are Orde ine fuit que les pavres 
fuiſſent ſuſteinus per les Parſons Rectors at 


les parochians, cy que nul. ne moruſt per 
default de ſuſteinance. See 3 Inſt. Arn 


a t # 4 '® 2 IWR: 


Page 22 2. 2. lde I 3. - Taleo ts 0 
ele The King W Prufſia's Obſer- 


vations 
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vations. ſeem juſt. Memoir. Brandenb. Vol, 
III. p- 134: edit. 4to. 


6 Ana 226. line 20. It amerced a plaintiff.) 
See the Caſe of Saville and n 1 Lord 
Raym 380. 


Page 228. line 8. In former times real 
 attions-were almoſt. the only ſuits.) In ſup- 
port of what is here advanced, ſee the fol- 
lowing authorities: Booth on real Actions, 
fol. 247." 2 Inſt. 511.. Madox's Hiſt, of 
the Hanes C. 12. K 293. and 3 Co. 
39. | i ds 


Bag 232. line 14. Form an acquaintance 
with' Lord Coke againſt his own directions. 
He tells ibem they ſhould firſt read the later 
Reports] He tells them ſo in the Preface 
to one of his Reports; and Sir Harbottle 
Grimſtone, in his Preface to Cro. Car. 
adopts his way of thinking. The ſame 
general advice is to be derived from Lord 

ice 2 b398 6 Fale's 


7x NOTES ON 


ah os ee to Roll's Abrid _ 


gl: line 21 Grotins gives to be 


Ruh of biſtury.] See his ſmall Treat de 
en A* Eee e 


ge, nne 1. Our f the " 
muſt ſpring tbe new OW” TEES" the 
_ e ad _ | 


{EPL FEE * 


Pigs 234. une 12. 7 mehr W * 
Lord Bolingbroke.] A like ſublime idea of 
the profeſſion of a lawyer is expreſſed in 
"Tully de Legibus, b. 1. c. 4. Quid enim 
eſt tantum, quantum Jus Civitatis? quid 
autem tam exiguum quam eſt munus hoc 
eorum qui conſuluntu . and con- 
cluding (c. 6.) et qui aliter jus civile tra- 
dunt, non tam juſtitiæ quam litigandi tra- 
dunt vias.— Lord Bolingbroke, hewever, 
it may be obſerved, has copied his rant 
much better than he has applied it: and 


l * 
8 A- fc» Z in- 
c % 
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inſtead of degrading his on times by the 
application, he might, from thoſe inſtances 
in the profeſſion to the contrary (the 
Somers, the Holts, and the Harcourts) 


whom he did know, have been taught to 


think with more modeſty and candour of 
hers Ow -nine” whom he did not know. 
The e cited is from his Letters on 
the Stdy of _ 8vo. 8 " 
£414 
Page 237. line 6. Dr. aaa. v 
W af * 


los 240, 1 11. . * 8 
Rolls. 0 A Roll cited is in ne 8 ee 
1 N 5 


e 241. . 4. dere pretty ws . - 
22 \tbe. common lawyers in the cuſtody of 
the great ſeal.) See the Chronicles of ns 
noo, ee and Mem 1b 


Page 
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Page 242. line 1. Lord Coke, eee. 
achten to > his 2 Inſt. 5. 3. 
Je ) an 


Ibid. Lite 60 e Ad Fleum, c. 7 
57. fol. ney 
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rods 3 
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Ibid. 85 12 No 1 e if lite to 
apices theſe: words, as they have been under- 
ſtood. ] So underſtood. in the introductory 
Lecture to the Commentaries on the Law 
of England, p. 17. edit. 4to. . Lord Lyt- 
telton has proved, that the word Uni- 
verſity” was not for a long time a local 
term. al. II. P. ane ee 
1 243 Sow. I. "Fa a a 
Cote. Forteſ. c. 47, 48, 49. Lard Coke's 


Ergfarato 3 RPE 
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1 


* 4 244. Hom 1. Sold 45 ho of 
th Kind.] Particularly by Mr. Agard; 

Mr. Joſeph Holland (the ſame, I take it, 
who is mentioned * Lord Coke in his 
586 Preface 


COVE — CE "EDT; IE" 


' Preface to 3d Report) ; and by: Mr. Whit: 
lock, afterwards a Judge of the King's 


Bench in Car. I. time, and father m Sir 
Bulſtrode Whitlock. 


n ew „ den 50 lee Mi 
the center of the town.] So Forteſcue de- 
ſcribes e c. 49. Od Loa 


ups 245. line 6. Map of Londen'd in 9. 
Elizabeth's time.] In Maitland's TR of 
London. 


"Mu line 19. Sir H. Spelman not 
quite ſo accurate. ] This inaccuracy, upon 
a review, is to be laid to the Editor of the 
Gloſſary; Spelman having carried it no 
further than the letter R. See Bp. Gib- 
ſon's Life of Sir H. Spelman, prefixed to 
his Remains. The paſſage cenſured in the 


Dillogues, is in the GRE, £ tit. dere ol 


„ „ ER 1 


Page 
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Page 249. line 2. Apprentice} Ab. 
prentice and Batriſter are underſtood in 
2 Tr. Atkyns, 174. Mitchel's Caſe. 
A learned writer of theſe times (in his 
Obſervations on the ancient Statutes, p. . 
279. notes, 2d edit.) ſeems much diſguſted 
with the common mechanical ſenſe of this 
word ; and thinks the Profeſſion degraded 
by the application of the term to any of its 
members: and from thence labours to ſhew 
that our old writers have, in reality, been 
miſtaken in their application of it to a li- 
beral profeſſion. He conjectures the word 
apprentice” (ſo uſed in our books) to 
have been © an erronequs manner of filling 
up the contraction ap-de-la-ley ; which 
„meant (as he conceives) appris de la ley, 
and nat apprentice de la ley” it may 
be ſo: but does this get rid ef his;objec- 
tion? What is there, in the genuine ſenſe 
of the word (which ſignifies nothing more 
* a learner), illiberal in the word ap- 
1 9 Prentice 


| Frentica more than in appris / Are they not. 
both formed from the fame root? But the 
t word is become illiberal, by its application 
to common trade. To this it may be ob- 
ſerved, that the original ſenſe of words 
traced to their etymology, will deviate 
greatly in courſe of time in their ſubſequent 
application: and this flux of language is 
full as remarkable in the names of ferences 
themſelves, as of profefions and offices in 
life, which are things of a much more va- 
riable nature. Perhaps hardly one of either, 
in its preſent application, correſponds ex- 
actly with its original meaning: the reaſon 
of that, in many caſes, is, that the name, 
for common convenience, has all along 
continued the ſame, but the thing has not; 
and therefore in all theſe caſes, the name Is 
- ſometimes 100 great, and ſometimes tos mean 
as if it comprehended all knowledge, is too 
great in its etymology for an application to 
a mere detail of facts. Thus Mufick is a 


4 term 
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term comprehenſive enough for all the li- 
beral arts; and indeed, however confined” 
Lt. at preſent, it is evident from the paſſages 
1 cited * below, that under this term the , 
| _ ancients included Poetry, Philoſophy; and 
what we in general call the Belles Lettres. 
Geometry, on the other hand, which has 
the range of the univerſe itſelf for its field, 
is too mean a name for the ſcience in its 
preſent ſtate. Thus too in offices, the 
terms apprentice and clerk , originally of 
the moſt liberal import, and from thence 
applied to learned Profeſſions, is now per- 
haps degraded by the generality of the ap- 
plication; as on the contrary, thoſe of Ser- 
po 1 Aua, Steward, are raiſed from 


x} See the — of Ariflophanes, 2 ſcene, „. 190 90. | 
Terence's Prologues to the Heautontim, v. 23. to the 

Hecyra, v. 15. and Quintil. lib. 1. c. 16. IIlis an- 

tiquis temporibus Iidem Muſieĩ et Vates et Sapientes 

N Judicarentur, Mittam. alios, Orpheus et Linus, &. 
and ſo is Cic. 1. Tuſc. Quæſt. 


4 + * 35 
5 9 1 i 


+ See note above, p. 240. 


their 
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of the firſt rank in life, and 1 in the Profeſ- 
_ * the Laws. 


Eb. W 251. How: 7. Digital be of a 


Suing copies Lord Coke.) See Co. Preface 
co 3 Report, and Dugd. Origin. Jurid. 


on 4 158 


7 ) ; 
1 „ 4 1 


Hibagoras. ] The five years ſilence injoin- 
ed by Pythagoras, is touched on by many 
writers. rapoiſtia· ciner epog ecoh⁰ν 5 
Foy Ts Toba vp reh TIENTAETH 


PAP XPONON - noxsv own. Suidas in 


voce Pythagoras. It is a proverb; I will 
be more filent than thoſe that have been 
hSrought up by Pythagoras, for they prafiiſed 


filence five years together. So Lucian, in his 


auction of Philoſophers, when Pythagoras 
is put up to ſale, makes him tell--the bid- 
wu thavi in c order to inſtrut him, he will 


Wo ee teach 


err 
© xd 


their original, by being uſed to denote ſome 


Page 252. line 7. Like the ſcholars of 
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teach him ro hey pero nuαν NN.. 
api / IIENTE OAN ETEQN N 
une, firſt to continue in loi . unbroken 

Alunce, and ſay nothing for five whole. years. 

This anecdote. of Pythagoras' ſilence has 

Aikewiſe. given birth to ſome lively Greek 
epigrams. See Brodæus Collection, fol. 1 57» 
The Indian Brachmans, it ſeems, injoin 
ſeven years ſilence to their Noviciates, 
Voltaire Hiſt. Univerſ. V. *. . 85 


„Page A 3 8. The ee 855. bed 
5 ante any regulations as to Laugers.] See 
Dr. Taylor's Elements of the Civil Law, 
p. 39. and Wood's Inſtit. N Law, 
1 edit, 298. b. 4 (WP. 1. 


*8 53 torr.” 


1. \ regu DR. 


„Aid. kw 12. * the * 5 ora. 
2 tors. ] See Petit Leges Atticæ. Tit, g. 
ib. 3. fol. 18. n eter: NH 7 erxet uur 
vpianerra r eyegra, &c. That: 9: ane 
appear as a public ſpeaker, [that has not at» 

: * the age of . See Petits Com- 
12 | | ment, 


DIES STEM 4» 


ment. fol. 239. Perhaps it may be worth 


adding, that in Greece the underſtanding 
was ſuppoſed to arrive at its maturity at 


the age of thirty, and to begin to decline 


et about nine and. forty. arhννꝗ e 0 l. 
cbt che r Tae treu exp. "mw 


rtyrt N rpianerra . n cb vn. Treßpi T& eos 
de rer mehl. T body continues in full 
vigour from the age of thirty till five and 


thirty; but the intelleft till within one ' of 


| A. Ariſtot. Rhet. b. 2. c. 14. 
| Dt. Middleton, I remember, obſerves 
ofthenes firſt began to diſtinguiſh 


Simſelf-in Athens (2 Tully did in Rom 


tion to Ariſtole's obſervation, it is certainly 
no impeachment of the 3j 


juſtneſs of it: be- 
cauſe” Ariſtotle, if he is ſuppoſed to mean 
- tharthe underſtanding in general is in its 
_ nin PO not mean to ee 


5 Ges the damn of genius, e u v ot di. 


- ary facult 


at the age of 27 ; which, if it is an excep- | 


ies, is ſurely to be diſtinguiſhed 
ett: "= from 


5 e 
r 
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from its meridian. See Mid. Life of 2 | 
edit. 1 n 28 907 ni 


be 405 I, Ion 3. 1 1 to. Gs 
fron n.] See Juſtice * 88888 7 wt 
Atk. _ Vol. * my 30. Ae 


12 ei 


Ibid. nen 8. 4 Ta 4 rd] * 
Oratore SY FOE 1 335935 


Sky . £3.84 
b 24 1 1 1 


i 05 line 3. 7. be antique maſquts . 


and revels upon extraordinary occafions.] The 
writers mentioned in the Dialogue will 
| ſhew, that no expence or invention were 


ſpared in thoſe exhibitions. The times 
during the reign of Q. Elizabeth, and long 


late publication of Lord Bacon's Letters, 


by Dr. Birch, the ſpeeches: penned by the 
then Mr. Bacon, on occaſion: of a device 
exhibited to the Queen in 1693, on the 
anniverſary of her acceſſion, are preſerved; 


the general deſign is not altogether unlike 
the 


DiALOGUE Il. 8s 


the entertainment exhibited to Darius, men- 
tioned in the firſt book of Eſdras, c. 3. 
Ihe laſt 7evel in any of the inns of court 
was in the Inner Temple, held in honour 
of Mr. Talbot, when he took leave of that 
houſe, of which he was a bencher, on hav- 
ing the great ſeal delivered to him. 
A friend, who was preſent, during the 
whole entertainment, obliged me with the 
following account; which, with ſome cir- 
cumſtances ſupplied by another gentleman 
then likewiſe preſent, ſeemed worth adding 
here, by way of compariſon with thoſe in 
former times; and as it nay 2 £9 be 
the laſt of the kind. 15218 
On the 2d of Feb. 1733, the Lord 
Chancellor came irito the Inner Temple Hall 
about two of the clock, preceded by the ma- 
ſter of the revels (Mr. Wollaſton) and fol- 
lowed by the Maſter of the Temple (Dt. 
Sherlock) then Bp. of Bangor, and by the 
Judges and Serjeants, who had been mem- 
bers of that houſe. There was a very ele- 
of; . gant 
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gant dinner provided for them and the 


Lord Chancellor's officers; but the Bar- 
riſters and Students of the houſe had no 
other dinner got for them than what is 


uſual on all: Grand Days; but each meſs 


had a flaſk of claret, beſides the common 


allowance of port and ſack. Fourteen Stu- 
dents waited at the Bench Table, among 


whom was Mr. Talbot, the Lord Chan- 
cellor's eldeſt ſon: and by their means an 
ſort of proviſion was ecafily obtained from 


the upper table by thoſe at the reſt. A 
large gallery was, built over the ſcreen, and 
was filled with ladies, who came, for the 
moſt part, a conſiderable time before the 


dinner began: and the muſic was placed in 


the little gallery, at the upper end of the 
hall, and played all dinner time 


Nn 


As ſoon as dinner was ended, t d play 


: 8 which. was Love of or- Love, with the 

farce of the Devil to Pay. The actors, who 

performed in them, all came from: the 
Haymarket in chairs, ready dreſſed; and. 


* 
ON LR. 
— 4 7 1 
g « * * b 0 
* 


'D AL OO U II. 87 


as it was faid; refuſed any gratuity for their 
trouble, looking upon the honour of diſtin- 
— themſelves on this 1 as 0 
fcient. Ab craft 

After os tides abe Lord Chancellar, 
Maſter of the Temple, Judges, and Bench- 
ers, retired into their Parliament chamber; 
and, in about half an hour afterwards, came 
into the hall again, and a large ring was 


formed round the fire- place (but no fire 


nor embers were on it). Then the maſter 


of the revels, who went firſt, took the Lord 
Chancellor by the right hand; and hey! ih Z 


his left, took Mr. J. Page, who, joined 


the other Judges, Serjeants, and es | 
ent, danced, or rather walked, round 
about the coal fire, according to the old 


pre 


ceremony, three times; during which, they 
were aided in the figure of the dance 
dy Mr. George Cooke, the prothonotary, 
then upwards of 60: and all the time of 
the dance, the antient ſong, accompanied 

with muſic, was ſung by one Toby Aſton, 
8 G 4 dreſſed 
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dreſſed in a bar gown, whaſe father had 
been formerly Maſter * len 
the King's Bench. MTN 356 #441 
When this was overs: ahh ladies 4 
donn from the gallery, went into the Par- 
liament chamber, and ſtayed about a quat- 
ter of an hour, while the hall was putting 
in order; then they went into the hall and 
danced a few minuits. Country dances be- 
gan about ten, and at twelve a very fine 
collation was provided for the whole com- 
pany: from which, they returned to dan- 
cing, which they continued as long as they 
| pleaſed ; and the whole day's entertainment 
was generally thought to be very genteely 
and liberally conducted. The Prince of 
Wales honoured the performance with his 
company part of the time: he came into 
the muſic gallery incog. about the middle 
of the play, and went away as ſoon as the 


farce of walking round the coal fire was 
over.“ 


„ 1 5 Page 
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Page 26g. line 1. We raillery our poets 
 buve \thrown' upon the diverſions now- before 
s.] See Dr. Donne, in his Satires Prior, 
in his Alma—Pope, in his Dunciad—Not 
to mention the Dance in the Rehearſal; 
where that abovementioned of round-about 
our coal-fire is meant 10 be Ren Oe X 


Page 268. nde 1.5 Tunkinas bang en 
of the Odyſſey to the ſetting ſun.] In his 
ninth chapter, his words are, Ober «& vu 
Oo we ors Tis av LaTRIvOLEVD Tov 
Ownpoy fu 5 AIXA THE EGOAPOTHTOE | 
TIAPAMENELI TO METEQOS. edit. Pearce, 
8vo. p. 56. Whether Prior had the latter 
words in view, one cannot ſay; but it is 
difficult to conceive how the ſame image 
could be more accurately or forcibly tranſ- 
ferted from one language to another. 
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he following WII I ought to have 
been inſerted in the note to page 18 “f 


this Dialogue, where it is mentioned. 
n 2 bi ; Þ 13% x 2 f 


Es 4 II E fifth day n 
Being airy and gay dagid don ue 115 | 
And to byp not. inclin d 
But of vigorous mind 
And my body in health _ 

TI diſpoſe of my wealth 
And all I'm to leave 
On this fide the grave 
— "o ſome one or other 
And! I think to my brother 2 
Becauſe „„ 
That my breth'ren in law 
iS did not take care 
Would come in for their ſhare 
Which 1 no wiſe intended 
Till their manners are mended 
And of that God knows there's no ſign 

I do therefore injoin 
And do ſtrictly command 
Of which witneſs my hang 
110 | That 


4 


JS A 3&4 . 


7 
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Be brought 8 bayrotai 1590 


But I give and deviſe 


As much as in me lies 


All my filver and gold 


To the ſon of my mother ; 
My own dear brother Woler 


To have and to hold 1 


As the affeftionate'pledges 


Of his brother JOHN HEDGES: 


The teſtator 1 2735 This extra- 


ordinary will paſſed a very confiderable 
| Perſonal eſtate; and may be ſeen, verbatim, 


as above, in the Regiſter, at the Preroga- 


tive Office: where it appears, that admi- 


niſtration, with the will annexed, was 


granted to Paul Whichcote, Eſq and ano- 
ther. 
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DIALOGUE: In. 


JAGE 6. line 1. Like the travelling of 
' Homer's deities.] The lines alluded 
to are theſe: 1 Sri 


Ns pr. vo? aribnee Ora Nen, "Hon... 
l By oe nat Id optwy £5 2 OXuurrov. 
Qs oor" -ayauzy voos aytpory or e ro 
2 YE Maus, PPS TEVLANG ANCE von 11 
Eub' etny n eva, uevounoat Ts Tro 7 
Ns xparTvas peuavla dienrTATo Torvin Hops 


I 


The trembling Queen (th Almighty e 
Swift ear Wy Idzan ſummit ſhot to heaven. * 


DFALOGUE . 97 


As ſome way-faring man, Who wanders er 

In thought, a length of lands he trod before, 
Sends forth his active mind! from place to * 

Jcids hill t to dale, and meaſures ſpace with ſpace 3 3 


90 ſwift flew Juno to the bleſt abodes. wh 


Po P E 8 Tranſlation. 


0 * 4 of a % " * 9 42 FOG 
_— 


rage 8 8. Ie 13. Some "allow us „ Me 


but bipy*and hates. 1 Set this $ FIENEE ber 
f Spect. No. 69. Oe” 209 > 


Page 9. Ur 8. | Many In tobe 5 ec 
tate, No. 353. eee K. ; 

bis, line xn Bibop Berkly Popes 
Lerrfs, n e * 1 ee * 

wid. Une 17. 7 bat OY monarch. cher 
II. who made this obſervation. See Sit 
W. Wenne on nn: ward ” edition, 
p. 2 85 | | 


| 
* f r 4 
#. 


ime line-5;. Sow bares that” 
pes; 13; enthufiaſm of viſiting Plates famous 
8 6 by 


| 94 N N 2 E * 4. 


y tradition] This enthuſiaſm has Been 
finely deſcribed by Tully, in more thi btte 
Place. See lb. 5. de nibus, and de Et 
vas, ib: 2. mY 2. Wo ROD. ef” i116 1 0 Mink 
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Sit W. Temple conſiders parental adthoricy 
ole to contract, as the origin of 
Society. On Government, 8vo edition, 
p. 605 4 Thence he concludes the gu- 
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tural, p. 82. And yet he calls the eotifent 
of the People the Boots, or Fo and; 
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ariſe from this quarter, the want of facts 
or any actual compact.“ Mr. Locke, in 
deducing from prineiples, the true origin of 
Government, was aware this objection wo ꝗ] 
occur and has anſwered it from the ſilence 
of S On Ts $ 0. a 


Page 25. "OY 4. The aint adniaifrition 
of Givernment.] This obſervation is much 
inſiſted on 11 in the courſe of this Dialogue: 
without a conſtant eye to it, the Conſtitu- 
tion of this or of any other ccuntry will 
be ſo far from being a thing fixed in its 
nature, that it will be every W in its 
turns and one might as well miſtake the 
variation of the mariner's Sadie for the 
live of: direction. It was therefore neceſſary 
to ſet out with, and all along to regard this 
diſtinction. See § 8. p. 28. F 16. p. 55. 
9 18. 7. 72. Fey" 93. $ 68. P- 306. 
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ſecurity ef ſome right.] The words of Ariſ- 
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ury, Vol. IX. Letter 4. p. 799m. 
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Page 39. line 26. Government a b. 
ever fluJuating.} The King of Pruſſia's 
reflections on this ſubject are animated and 

nd. . III. p. 8-92. 
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v1 Page 48. nne 8. The ; Engliſh conftiation 
bas been be objet of much applauſe ro Many 
foreign writers of the greateft eminence.) For 
inſtance, 'Montefquieu, who has a chapter 
upon it in his Eſprit des loix, lib. 1 T. c. 6. 
Mich does him honour for his idea of it 
Vulture; in his Letters on the 'Engliſh Na- 
tion! Vol IV. of his Works, chapit. 21. 
and chapir. 22. And in his Antimachiavel, 
P. 222. where he goeg ſo far as to ſay—II 
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be 1.3 le Parlergent.. «ft  Parbixre bitte 
dit ;pevple , et du rol: et le roi a AE 
b pouvoir de faire du bien,, mais il nens 
Eint, pour, faire, du mal-—Fhis, enen 
is exactly ſimilar wo the famous « one of. I. 
: Gouroille, mentioned by Sif W. Temple, 
and which ſeems to have Rruck K. Carell. 
o couch, for ks) proprietys; See Sir f. 
Temple's Memoirs, fol. edit. P. 384. Te 9 
the above teſtimonies may be added, that 
of the D. de Rocbefaucault, who, ſeems t to | 
have had a much better opinion of the 5 
Eng liſh Conſtitution than he had of huma Gn 5 
nature itſelf. See Supplement a ſes FOR 
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when he finds' he. actually enjoys what the 
viſe and good in all ages have wiſhed tor, 
| which they pictured to themſelves more 
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confuſa modice: nec puniendo irtitet abi 
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De Repub. lib. 2. edit. Oliver. ver III. 


P. 527. 
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- Kilege. in general, Lord "Clare 
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1445 were formerly poſſeſſed of was rather 
an at of grace in the crown, than à matter 
| '* of right in themſelves.) See Tyrell's Hiſt. 
n the beginning; and Mr. Hume's, in many 
eee thoſe cited below, on 

notes to p. $7. See, on the contrary; Lord 
„een; s Hiſtoty, particularly Vol p. 
168 ol. II. p. 283, 286. which paſſages, | 
I %m happy to find, contain preciſely/ the 
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the want ef Returns to Parliament," to the 
want of Being b, the Parliament ie] Mr. 
Hume's Concluſion (Vol. I. p. 390. in. the 
note) is inconſequential 3 becauſe, if at 
other times a repteſentation in Parliament 
had been ever ſo general and regular, yet, 
2 the intervals of Parliament, ſome 
ſuch meaſures in thoſe times would have 
chern purſued, as much as if there never 
„was a Parliament. It might as well be ſaid, 
vlthat iſſuing the writs for Sbip- money was a 
51 ene, was no right. of repreſen- 
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tion in the pcople, is far from be 
it is at beſt. but only negative; evidence | 


See the Antiquity of the Commons diſcul- 


ſed, by Sir Robert Atkyns. Tracts, p.25 ö 
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_ has: denied and refuted the notion in; ſome 


of.our writers, (See Mr. Hume 2d Vol 
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Leiceſter 's uſurpation, about the year 12 645 


in Ken. IIId's time, was the origin of the 
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Qbſervations on the Stat. 5 Rich. „I. py 


5 i IN; g 1 ago N 3 4 en 


J lm, * Bait Se — 
a0 reien ef Rward-the td * 


D E&LA@UE IM. 


MN standes in the 6 Edw. III. and 30 

Bae. Ui. After the cauſe of ſumtsons wis 
ended, the Commons were willed 6 with- 
drum them ſevet Yo" Their antient place in the 


Cueptsr- T0 fe of che! Abbot of Weſtthins: | 


nter) and bee 1 trent and conſult" amin 


Hhehnſelves;p""v647<dit. of 1768; from the 


Authbt's MSS, and ae dane 7555 51 


135 . I; GOING, 4 402: 10 210 DAH 343 296 


| & *Thid: "line" 16. Lord 


1 60 


ved] Inis Ae abt Ou 
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„Fixe "7 line 5. Some, 55 the three fates 
Kune maln, underftand "the" Nobility, Cum- 
mons and Clergy.) Among thoſe who Kepe⸗ 
rate the King from the three Eſtates; ate 
Lord Coke, 4 Inſtit. 1. and Harrin gron's 
Caſe, 1 Ventris. 323. Bp. \Stillinigfleer's 
Exclefiaſtital Caſes, Vol. II. p. 273, 384. 
and D wion's' Origin of Laws. Bacon on 

eminent, and Mr.'Selden | in his Table 
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94x; notes 127, (8g. Finch's Law, B. c. 
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This appears throughout the Brevia:Parlia- 


mentaria from the firſt writ remaining, viz. 
49 Hen. III. See 2 Prynn. a9 3. and 
ſeveral Acts of Parliament have been, at 
times, made to oblige the members for ; 


cities and boroughs to be ( reſiants, abid- 
ing and free,” of the ſaid city or borough. 


As 1 Hen. V. c. 1. and 23 Hen. VI. c. 
"The 5 8 814 s A8. $1 e 1 1 7 dull JA 


* 
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ah 2 e ol * One 3 wa | 
by. Mr, pv On Sovernmenti g A 
Dp t 5 61! 036-28 porno. 4 + 2 
Page 78, ins 187 Ripigliare il. Stato. 
See:this, recommended by Sir W. Temple, 
Vol. I. 258, fol. edit. Eſfey on Popular 
_— , Bip 
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Diſcontents; and by Lord Bolingbroke, in 
his Patriot King, p. 136. 8vo edit. and in 
his Letters on Hiſtory, 1 26g, og: II. 
octavo edition. LE 1 


Jin Page 79. 1 4h preſcriptive right 
to ſend members would continue.] See Ho- 
bart's Rep. 13. and 2 Lord Raym. 951. 
in the caſe of Aſhby and White. And 
8th Jan. 1693, a Bill was brought in to 
disfranchiſe the Borough of Stockbridge: 
but was thrown out, April 19, 1699. See 
the e 


Ibid. line 19. Project of CromwelPs time.] 
See Harris's Life of Oliver Cromwell, and 
other Hiſtories. This new- modelling too 
(as it might have been imagined) was a ne- 
ceſſary ingredient in Mr. Hume's idea of a 
perfect Commonwealth. Eſſays, Vol. IV. 


Page 8 1. line 2. Beroug ho have petitioned 
_ againſt, and aboliſhed their own right of Re- 
ek 8 pre- 


NOTES ON 


ee Ser Willits — 
mentaria. 5 


8 Ih. 


Page 85. line 1. Or bis being acconnttable 
to his conſtituents for his conduf?.) Which 
follows from the doctrine in the 4th Inſt. 
14. becauſe the particular Repreſentation 
is ſwallowed up in the general. But this 
would be repugnant, if any particular 
member was liable to have his conduct 

conſtitutionally reviewed and cenſured 18. 
the 3 conſtituent. | 


. line ultima. 7 did, ang 
Camas that Na ha Above, p. RIF 
a hab line 15. . this a Ar- 
well policied ſtates, Bave ſecured. 4 landed 
qualification.) See Plinii Epiſt. lib. 6. epiſt. 
19. his expreſſion is ſtrong - eoſdem patri- 
monii tertiam partem conferre juſſit in ea 
quæ ſolo continerentur: deforme arbitratus, 
ut erat, honorem pen, urbem Atali- 
5 5 amque | 


vunque non pro patri, ſed pro hoſpitio aut = 


| ſtabulo "_ Peregtinantes habere. 


K 93. line . Le was admitted] Seil 


{ s 3 $.% @ 

— 3 TIE: 7 
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TS 


ci 1585 111 The lets of the 
(Confitution depends on on ibe free action of ts 
ſeveral parts.] Of this, King Charles I. 
mended and copied by Sir B. Whitlock, 


in his Obſervations, Vol. II. p. 308. 


Page 5. line 14. From the time of the 


Seventh Henry.) This is the epocha fixed 


by Lord Bolingbroke, in his Letters on 


"Hiſtory, p. 177. 8vo edit. Sixth Laue. ſe- 


ne . F 


3hqs 


EN" lar 10: From the bd 


3be Nac. See the Conference between 
King Charles the Second, and Sir William 


Temple, in his Memoirs, p-. 32. SyO edit. 
plus | 1I 2 * | 
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Page 99. line ultima. Lord Burleigh's 
N See Edmund Bacon on Govern- 


„ 1 N 3 101 


© li 100. 1 8. te ca of 
Peers.) This was an article of impeach- 
ment againſt Lord Oxford. See Article 
16. State Trials, Vol. VI. p. 115. And 
ſee to this point, Sir W. Temp. Vol. I. p. 
268. fol. edit. . on g N Diga. 
n | | 


5 Page 105. line 4. Forteſcue and Lord 

Hale.] Forteſc. 36. b. Hale's Hiſt, Com. 
Law, 1. It is Ariſtotle's diſtinction of 
laws, 1 Rhet. c. 3. Kara ra ypajpare and 
Kara Ta nn. and is adopted by the em- 
peror. See Juſtin. Inſtit. lib. 1 tit. 2. & A 
Greek commentator upon Sophocles has 
exactly the Engliſh idea in this diviſion, 
O vohos £5w ovnlaa tyypapn n ovnlaa che 
/ aypapos vous: A lau is à written cuſtom, 
and cuſtom is an unwritten lau. See that 
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very fine paſſage in the Antigone of So- 


phocles, v. 459.— not that the being writ- 


ten conſtitutes the peculiar eſſence of the 


Senor or is a property incommunicable 
to the latter (as is explained afterwards, p. 
106.) but in England, the authority of the 


former is deduced from writing neceſſarily 


ſubliſting; in the latter, from invariable 


_ uſage, whether evidenced by writing, or 


mere tradition. See to this point more ge- 
nerally, Dr. Taylor's Elem. Civil Law, 


p. 242. 


bid. line 19. By Common Low, We mean 


thoſe general Cuſtoms.) See Preface to Sir 
1 Wine pa; aa fol. 3, 4 4. 


Abs 107. line 3. Or the ate f the 


Writing correſponds with the other part of the 


de A. 1 So Hale's Hiſt. Com. 88 67. 


wa. * Th: Original 1 Hale's H. 


\ 


TR Ibid. 
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"Ibid. line 2 7 be gane matter of tho 
— Common Tow.” See Hale” $ H. ; C. L. p. 
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Page 108. Ri 7 V cin fn, as well 
a the Law of Nature, is port of the Common 
Law.] This is laid down fully in the Caſe 
of the King and Curl, 2 Stra. 789, and re. 
. cognized in a late Caſe of the King and 
Annett, M. 3 G. III. a ſmall memoran- 
dum of which is in Pr. Burn' 8 Eccleſiaſt. 5 
Law, Title, Profaneneſs; it is not re- 


ported in Mr. Burrow's account of that 
. 8 8 


4 P 


Wick line 1 1. Court F King's Benth filed 
the Cuſtos Morum of the Kingdom.] In the 


Caſe above cited, 2 2 Strungge. and K. and 


1 : 6 $178 1 
Annett. 5 . | 
FEE 1 F e f 8 n Y Nic 


Per 111. line 11, As in the payment of 
2 Teri og. to a Caſe deter- 
_ OO mihed 
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F 


mined 1 in B. R. Trin. 3 Geo. uw. Mayor 
of Yarmouth and Eaton, 3 Burroms, x 1402. 


Page 112. line 16. Where Bye- Laws are 
Without Cuſtom, muſt be reaſonable and far 
_#be. benefit of the Corporation} | See Lord 
Raym. cited infra. 


15 Peg 11 3. line 8. The equality of Gavel. 
| kind diſtribution before the Conqueſt, was the 
only made of deſcent.) See the Caſe of Cle- 
ments and Scudamore, 1 Wil. 63. 8. C. 
2 Lord Raym. 1024. 


Page 115. line 9. The Poets ſpeak of the 
Common Law of Greece. See Euripides 
e Pref. to 2 Coke. 


Ibid. line 20. Puniſhment 7 one ite of 
petit treaſon.) See 2 lib. 6. $ 19. 


Page 21 16. line 5. He bas ; given 15 the 
| \ outlines of Excommunication, to enforce an 


I 4 Eccle- 


* 0 + ES ON! 


"_ cal urifdifion] | See hore Ab. | 
6, § 13. i N 


Ibid. line 9. The duty of private bee 
75 apprehend. criminals, and carry them be- 
fare 4 magiſtrate.) The paſſage alluded 
to, was cited from memory, and is rather 
more largely applied than Cæſar warrants. 
He rather confines it to matters affecting 

the ſtate, lib. 6. 9 20. The duty of pri- 
vate perſons, with regard to apprehending 
any one who commits a felony in their pre- 
ſence. See 2 Hawk. E. C. 7. and the 

Authorities cited in his Margin. 


| Ibid. line 16. Eis declaration that Gaul 
copied its diſcipline from Britain.) See Caf, 
lib. 6. $ 13. 


Page 118. line 10. Explaining the origin 
of Society, as founded on compart.] "Ice 
above, p. 18. $ 6. and p. 25. 97. 


Page 
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Page 120. line 1. An act N Parliament 
is conſidered by Lord Hale as 4 kind if tri- 
Partite indenture.] Hiſt. C. L. e 5 
Hine: 124. 8 7. We 1 meet with 
the very words Rex Statuit.] See, for in- 
ſtance, Stat. de Winton, 13 Ed. J. anc the 
Prince $ Cale, in 8 Co. 


"Powe. 126. ju 3. Many modern afts ( and 
all private alis) bave the very language of a 
petition.) See, for Inſtance, Stat. 15. & 14 | 
Car. H. © 13. - : 


Page 128. line 6. Sometimes, as it has been 

well obſerved.) See Mr. Roughead's Pre- 

| face to his edition of the Statutes, page 7, 
4to. | od M 


+ Ibid. line 20. Sometimes the ix later f. 
- ſent is deſcribed by the general word, the Au- 
therity of Parliament.] See 4 Inſt. 2, 


DP | F age 


— ä ——— a D(—L — 
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Page 129. ne 3. An omiſſion in a Revital 


I Lord Cote ſays, is fatal. a * es 0 


bid. line 6. Parbament thelf Ahe 


deſeribed in different ages. ] See 4 Inſt. 2. 
Preface to 9 a ag and'Glanville, ld. 25 


cap. 32. Kel AF f | 4 T7 | | N 


Page 130. line 14. Magna Charta paſſed 


in a meadow.) See its Hiſtory in Mr. J. 
Blackſtone's Introduction, and Lord Lyt- 
telton's : Hiſt, Teen. II. Vol. II. p- Oy 0 


Page 131. 155 20. Till the reign of1 Hen. 


vu See 'S Inft. 26. and 13 Inft. 41. 


erte 132. e 13. An alt in ore = 


proclamation. ] 4 Inft. 26. 


Ibid. line 19. Lord Holt admits, In the 


| Caſe of the City of London and dune 
11 * you SO WD: bh 


Page 
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— 2ho airoinieber 
all Statutes refer to the firſt day of  the\ * 
K ge "wy 8 * es 


eb 135. 8 12. Me ao tw; in- 
ſtunces.] See theſe Authorities, 2. Mod. 
240. Raym. 191. Styles, 185. 5. Mod, 
. I * 1 


ks. 


| Phe 1150 line 8˙¹ ue FY Aa 44 
eee bens A Law. 5 


Ibid. FO 13. Which T ah P Rand cen- 


fures. ] 1 aa Oration Pro Domo. 


Page 1 39. line 14. 1 1 the 


"parts of an alt may explain each other.] Ac- 
cordingly this affords a great rule of con- 


ene 3 Coi 59. b. 


Tis 


97 bi; line 18. The Neeb be we. are told 
FR Lord Coke, is a key to open the. meaning. ] 
4! laſt, 320. and 2 Vern. 58. 
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Ibid. line 22. Later wee 1. r 
Will 320. a of eee a0 Ros - 


8 140. line : 20. 5 7 Tulh l his 4. dla 
book de Legibus, lib. 2. c. 6. Plato, in 
his 4th. Book de Legibus, makes his Athe- 


nian obſerve, that every law ought to have 


ſome preamble or introduction (Tpooyurov) 
edit. Lernen. Vol. II. P. 723 3. 


! 


Poon 141. 8 9. 7455 aft 1 Edw. vi 


Viz. 1 Ed. VI. c. 12. and the other alluded 
to, 34 Hen. VIII. c. 8 


Page 142. * I. Provifo or ſavings.] 
Sometimes. reaſoning is drawn from the 
ſavings of an act, as 3 Co. 87. a. 


Page 143. line 9. In a deed, form has 


been the growth of time.] See 1 Inſt. 6. a. 
and Madox's Formulare Auen, P. Sr 


0. *C- & 2 r % < Ta CY * ; . ®. 3 Fs þ 1 5 % 
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Idid. line 2 1. No af of Parliament, I | 

mean the original Roll, has any ſtops or para- 

. d . I Sts 210. and I bart 09 
| 2 36> ; 007133 40 4 IIS LN: * | oo 


-P age 145. nw . Private as not inrol.- 
| led in Nu WY "IOW? 1 Tar (that 
13, * 40 innig ie 
P ge” 4 "ay 14. Variety. of aer in 
our books.) See Holland's Caſe; 4 Rep. 


» & ©2000 LES Cat 
* .* 1 9 IT 1 13 


Ibid. line 20. The Statute of King James.] 
. e c. W Vid. Hobart, git 


rige 147. line 7. Clauſe in an att about 
Mr. Hogarth's oy Scil. act a Geo. III. 
c. 4685 E i Sir 


Ibid. line 1 5. 7 he diftinftion introduced i in 
the reign of Richard the Third.] See Pref. 
to Mr. Cay's edition of the Statutes, and 
the Authority there cited. 


— 
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5 f Page 19. line 17. 
Real writs diſuſed by the practice of Set- 
ments. See Obſervations on Fitzherbert's 
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And the followitig:) 


Aeon. Dok den & 151 
Trial by Battail. See aue Gttered⸗ 


ee eee edit. p. 95454 


and the caſe in Pyer's Reparts:: - 
Villenage. Ber. Obſerv: 246. 


Mager of Law. See 3 
pls remarks ui n We r 


Reports. 


Attaints. See aferwards, p. 1 93. $4 49. 


> NNN 150. line — ml. ; Many of the 


old Statutes are no other than declarations of 


Ca. in Parl. 64. and 1 Lord Raym. 397. 


and the Prince's Caſe | in the 8th ne 


(Tiny: 151; line 6. A Statute abnk wy 


 mative only, does mot "take. away Common 
Law, &c.] This great principle that the 
ſanction of an act is accumulative only, and 

not 


eier 
r 
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not excluſwe, chere the remedy in the 
caſe ſuppoſed exiſted at Common Law, has 
been lately recognized in the caſe of the 
King and Robinſon, where an indictment 
for diſobeying the Seſſions was held good, 
though a particular penalty in that caſe was 
given by the act 2 Bur. 799. and in the 
caſe of the King. V. Pitt and Mead, where 
an information at common law for bribery 
at an election was held good, notwithſtand- 
ing an action, with a ſpecific ee 
given oy 3 nen, 1 339. 


Ibid. line 16. But Fe IDE el ] 
See Hobart, 298. Show. N Leak and 
6 n ow | 

Py 182. 15 I, Lind: Coke hs] 
Preface to his 2d, 34, and 5th n, 


Ns . ve 8 x * 


ad 2. Lend 4 Barn]. Law Trafs, v. 


F > % 1 wy * £ 4 * — 
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bid. line ultima. 75h ſame! ne] 
Lord Coke's Pref: to 3 Rep.” | 


Page 133. line 9. The b bann, 
baſis f Conſtruction.] S0 2 Inſt. 208. 
Saund. 240. 1 Will. 232. and eee 

Caſe, 3 Co. 7. b. and Ibid. 78. Ibid. 2 
en ONE Kel Nn 


bid. aa 11. Common Law fub/iſts 

_ where it is not expreſsly or virtually repeat- 

ed.] And is therefore to be preferred when 
they concur. 4 Co. 45 

Ibid. Jines 16. FIERY in pars. Materid. 

to be taken together in conſtruction.] 1 Ven- 


tris, 246. and later Authorities in — 8 
r, I e r ee eee ee 


, 6% & 739 ow E, 3 
whe 4 N 


Pe 154. 15 19. ih many wof our Booksy: 
and no where better than in Plowden.}\ Co. 
Lint, 24. b. Reading on Stat. Uſes in 
Bacon's Law Tracts, 334 and Plowden. 
465. i Page 
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Page 16. line 9. Saying a goa teal 
dereafter.] See p. 164. et deinceßs. 


bid. line 19. Hiſter and manners of ibe 
times.] In which, view. the Obſervations 
on ancient Statutes, often cited already in 
the courſe of theſe notes, have my great 


mer it. 


n Page 156. line 17. Athenian Law puniſh» 


* See Petit nne n 1 


Meurſius. 


"Page 157. . line 15 ae a Roman 


Law puniſhed ingratitude. F: For the Athe- 
nian, ſee Petit. 
The Roman love: 3 it in various 


inſtances; as in the revocation of gifts for 


ingratitude. See Authorities in Wood's 


arenas 93:35 1 8 
= ©: Ibid. 


Imper. Inſtitute, 172. in recalling a free - 
man into bondage, for ingratitude ſubſe- 
quent to his manumiſſion. Ibid. 112. ae ö 


— 23x ˖ ˙*˙* . — 


— ²— A —— "=> 
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" the Life of Lycurgus. . ter re 
hd. line: 19. Formerly. there. were re- 


"Avex of exceſs in apparel, &c.] See va- 
rious inſtances, mentioned 3 Inſt. 200 


\ 201. £1] A g TY Fe 7 3 7 . 


rene 


Page 1 58. line 2. In a ftate like our own.) 


For in a ſmall ſtate, where its ſituation ex- 
; poſes it to invaſions from without, and 
which has none or ſmall internal. reſources 
from its commerce, ſumpruary laws are ne- 
ceſſary to its very exiſtence. .-As for in- 
ſtance, in Sparta of old, and in the Swiſs 
Cantons and Geneva at preſent; of the 
latter of which Mr. Keate has given a very 
entertaining ſummary. In. ſuch ſtates; it. 


ought to be with the community as.it ought 
to be with a private perſon: of ſmal for- 
tune; Tully's Vectigal Pauſimonia ſnould be 


a ſacred maxim: perſons in ſuch, cireu 


ſtances ſhould compute their riches by 
their 
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their own moderation; and as the wife's 
fortune is humourouſly reckoned up to the 
miſer in Moliere “, by her habit of virtue, 
in ſparing thoſe EXPENCES ien ms income 
"_—_ Ps 263 : | . 


Page 1 38. line 10. hs Jatiry ind 
won were gas eg _ 3 Inſt. 11. 


Page 159. line 2. When ries A 
vue W law.] That there is in the na- 
ture of things, an alliance between religion 
and government in general, for the recipro- 
cal and common benefit of both, has been 
mewed by ſeveral writers; no where with 
"A more elegant and maſterly preciſion than 
in the Treatiſe called the Alliance between 
wrch and State. That great and impor- 
tant point is here however only meant to 


Z de touched on, as it ariſes out of the pre- 
ſlent ſubject che Conſtitution of England; 
ö and beg to what has been rr . 
7 0 © £96 | 
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17+ NOTES (ONE 
interſperſed in the Dialogues. ' And; r. 


The Law of this country protects the Reli- 
gion of it, by fo far expreſsly mak ing 


open violations of it. (See p. 108.) - And 


at the ſame time when it leaves a free tole- 


ration in many points of ceremony, by re- 


quiring a ſtrict profeſſion of its doctrines 
as a neceſſary ref or qualification for the 


admiſſion into the civil offices of the ſtate. 
(See p. 311.) And to this may be added, 


by giving no credit in judicial tranſactions 
d any aſſertion not verified by that ſolemn 


fore puniſhing the breach of oaths with 
ſuch an exemplary ſeverity, as may in that 


inſtance protect and preſerve Religion itſelf. 


2. If it be aſked in what manner Religion - 
is ſubſervient to Government, the anſwer 
may be in one word, by alone furniſhing 
the true vital principle of obedience tolaws. 


themſelves ; without which, their reſtraints, 
with all their penalties, are mere cobwebs. 
Bi wt os It 
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fs. KS & & a 


more wk fbjee, ard the alan . 
mentioned ſubſiſts between Religion and 
5 Government < only to a certain degree; 7 
That is, as they are ſubſervient to one com- 
mon intereſt: but whoever would argue 
from thence, that they had not each their 
on particular end in view, independent of 
each other, would on one fide moſt. clearly | 
_ aboliſh that Religion, which, from its ge- 
neral principles, trends to preſerve both. A 
ſage of Greece had long ago determined, 
that it was not in the power of laws to 
make men good and juſt.” It is not, in- 
deed, the intention or end of Government, 
or of Laws which are made for the ſecu- 
"rity, of Government, to do ſo, For the 
end of Government in general, is the hap- 
Pineſs of man, conſidered. only as a mem- 
cher of ſociety : but the end of Religion, 
one may venture to ſay, is the happineſs of 
man throughout his whole duration. 


e Fee Ariſtotle's Obſervat. in note to p. 25. 


The coneluſion then from hat has been 
ſaid, is this that Government protects the 
exerciſe of Religion, and guards it from 
open inſults: that Religion, on the con- 
trary, more materially ſerves ſociety, by 
giving the only genuine active principle of 
obedience to Laws; and that too, even 
where the ſubjects of Laws are of no natu- 
ral obligation, but founded on the mere 
exigence or convenience of ſociety: But 
that Laws themſelves are ſo very far from 
being a proper ſtandard of Religion or Mo- 
rality, that there are many vices materially 
affecting the individual, that they do not 
reſtrain; and not one of thoſe virtues that 

conſtitute the peculiar excellence of the 
Chhriſtian Religion, that they command, or 
even recommend. It was thought unne- 
ceſſary to give the detail that led to theſe 
concluſions; every man's own heart, that 
comments impartially on his n will * 
i ane = himſelf. + UNE 510. 


ob = 3898 8 14 1 


Page 
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Page 160, line g. V bere it is ede! the 
offenders | ſhall | be puniſhed at the. Kings pla- 

| fare; means the ſound. diſcretion 5 hs x \ 

: _ 3 Inſt; Rk len: Int e 

Fo in 101. es 2 1 its nds, an im- 
plied ſanttion, which, though: greater than 
amy poſitive one, is not what ſuch writers. 
* vorld mean.] 80 Burlamaq. I. 1. c. 10. 
$ xx. Remarque: encore qui le mal qui con- 
ſtitute * &c. And Locks. EQ. B. 2. 
n % i064) ©: a er 


"Digs 1625 1. 12; -Poltcbites tas 2 
* ** P. 7 16. and che note. 
. s ep tibia 11. a Reflec- 
| a m des Lohr. 1 55 5. m3 : 
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3 


* 5 82 7. „mne * Honour.) 
Lord Bacon has given this maxim 4 happy 
burn; and at the ſame time he has beben. 
Coſts & K „ nw019 no GE.” 
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| 1 ' Ste" Preface to Mr. J. Foſter's 
Diſc. on Crown Law, P. 1, 2. 


36 N87 88 0 * 
e ihk Alle goch has Gettnel ine etent of 


the maxim. EM. fol. edit. pi 4467 Putagr. 
7. See Ch. J. Holt's N PR in = 
"Banker's 8 Caſe, 5 Mod. LEES 


Page 166. line 2. Lord ee ae : 
"In his $ Hiſt. C. L. p. 66. Wager al 


Ibid. line 19. The Ts and "uſe of 


8 See 4. Co. 93, 94. Slade's 


Caſe, and 13 Co. 14. b. Ch. J. Wray uſed 
to compare a caſe without a precedent to a 


baſtard who . no couſin. 3 Co. mh A, 


Pigeons rage] 2 ; Vol, Y 


: edit. Hawkeſworth, p. 47. 


A + 4 * 4 
mid. lia 24 Have how n with more 
8 ] See Bp. nee 8 . 


I Von Vol. Il. 825 112. 


0 


via. 12 0 3 26s . 


Ibid. 
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did. line 10. Has been ME: he ] 
baths p. 164. bas 


atze 168. kb * 'T old b Semen] Re- 
10 p. 99 in his Treatiſe of the Terms. 


N 


Ibid. 1 14. 2 hat Chief Iuffie]. 4 


remarkable anecdote mentioned in Burnet 8 


Hiſt ny his 0 own en Vol. J. p. 571. 


Wia. Hine Simi The archbiſhop} Print 


of by miſtake for that chancellor, viz. Lord 
We che whole ny 18 in 12 Co. 


7% b. 


vi 169. line 8. An opinion thet bas 
on into our books.] See Co. Litt. 5 108. 


1 _ 81. b. and note to * 166. line * 


Tt. 


I6id.- Nhe 1 f. Nhat opinion is How wh 1 50 


garded.] See Cro. Eliz. 770. and 2 Lord 


Raym. 957. and Lord Ch. J. Holes opi- 
nion (in Aſhby and White) in anſwer to 


Err 


fy — P ea INT IS pigdohate — — 
5 — EOS — 


* . . yoo 
— = PP — 
. 


that of J. Gould in the ſame caſe; who re. 
lied on the above aalen in 1 r 


Play, 172. ; live 8. Geed old * Me. 


Tz Foſter; the paſſage: cited from his Di 
conn is * 259. in the Preface. | 
55 M6 3066 | r ie ar | 19 2 


FLY 


Digg: 173. line 13. . are even. tak that" 
many of T; ully's are abftratts, rather than 


copies of what be ſpoke.) Plin. lib. 1% 
ep. 20. 


Ibid. line 17. Lord Bacon _ thought, &c.] 


See the Dedication of his Argument in the 
caſe of eee of TOW Vol. K *. 0 
100. 


Page 174. line 13. Collected annually: by. 


perſons appointed by the king.] See Long: 
-Coke: 8 an and Carter's ed me 


Mt 175. 3 8 2. os wee me 


I Genre p. 26. 


| 55 . 13 | 8 Ibid, 
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Ibid: line 3. Lord Bacon.] A Tracts, 
id 12. The paſſage in his Letters is, p· 
147. to the Ea of e 


bid. Se 150 27 ze . ets of 

Reports is derived from the Imprimatur.] 
What Ch. J. Holt ſaid upon an occaſion, 

no book ought to be cited at the bar, but 
what was licenſed by the Judges. (1 Lorxd : 
Raym. 537.) is now, and long has _ che | 
_ conſtant rule, 3 70 0 00 | 


bid. line 21. Prallice of licenſing books 
derived from the Inquiſition. See the ingeni- 
ous Argument of the late Lord Chancellor, 1 
then Mr. York, in the caſe of Baſket and. 8 | 
the Univerſity of Cambridge, in Burrow's | 
Rep. and Burn's Eccleſ. Law. 

Page 177. line 13. Uncertainty and con- 
tradiction of precedents.] See Preface to Sir 
J. Davis's. Were, fol. 9. and note to . 
1. An 3. i AE 87 ofÞ- 6 ET Fe 2 


Page 
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1 Pole 8: 179. line 6. No caſe is Py like 
another in all its circumſtances.) See 8 Co, 
91. and 11 Co. Ds 1 24 ett 


Page als: line 3. 44 Macclesfield uſed 
zo call it removing land-marks. J 1 Peer * 
399- and 1 Stra. 32. SERIE, | 


Ibid. line 8. 1 7 „ of little conſequence 
how a point is determined at firſt, Jo it is but 

| adbered to.] This was Lord Macclesfield's 
favourite maxim, as is evident from the 
authorities juſt cited, and many others that 
follow, viz, 1 Peer Will. 399. Ibid. 452. 
Ibid. '549. Ibid. 747. 2 Peer Will. 2. 
bid. 99. Ibid, 213. Ibid. 259. Lord Cow- 
per before him had been of the ſame way of 
thinking, 1 Stra. 36. and Lord King after- 
wards adopted the ſame ſentiments, 2 Peer 
Will. 613. He even uſed to wiſh for an 
a® of Parliament to ſettle points that had 
long been uncertain, ibid. 340. and actually 

5 ene one in himſelf to ſettle the right 


an 


= > 6 
_ 
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of che next of Kin where the executor bad | 


a legacy (alluded to p, 180); it paſſed the 
Houſe of Lords, but was thrown out in 
the _— . 1 Io 56g. 


Ip 


e 1 82. Was) 7. Whaley [ub — 


| See the Caſe of Nad hender. Will 


. 


8 180 N A 


- Whig: Be 17. l Cole's topics of 2 


reaſoning] "Thoſe topics are to be found 
in 1 Inſt. 11. the opinion of eminent lawyers 
he there makes his gth topic. That defe- 


rence was afterwards paid to his argument 
at the Bar, i Lord Raym. 63 1. And in the 


Houſe of Lords, in Drury and Drury (May 


W 2762.) great weight was given by the 
ords,: who ſpoke, to the opinion of the 


8 erdliry of conveyancers ; who had all 


up 6 that an infant might 
bar herſelf of dower, though the ct had 


nber been qudicially determined, 
10 | 


in forming ſettlements, proceeded 


rage | 


22 - . Le n r 
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Page 183. line 3. As bas been ju feid. } 


An! 7. S- 1 53. And ſee * „4 Od. 
0b. 94. a. „ ti ne i ion 
<5 en ot 293181 19710 
FILE 186. Une 1 11. Trial by Jury.] There 
* truſting, in many caſes; to the cymology 
of words for their own original, much lefs 
for that of the things they denote. Thus 
how the aſſemblage of perſons conſtituted to 
try facts, come to be ſimply called Jurors, 
is not ſo clear: as Jurors ſimply means 
perſons © ſworn,” and therefore a witneſs in 
à cauſe, or any who takes an oath of « office, 
might, with equal propriety (if uſage con- 
curred) be called a Juror. 2. Juries, which 
is the general term, are denoted by others, 
on particular occaſions, as AſſizeRecog- 
nitorsInqueſt Triers; as the matter or 
point to be tried, are called occafionally 
the Iſſue— the Miſe—the Traverſe.” Aid 
this obſervation is in general neceſſary, t 
avoid confuſion in our firſt acquaintatite 
with the Law language, if I may ſo call tr. 
Au | - For 


Ft For this: languages: conkifivg of its terms 
of art, has (Ike all others) many words to 
denote the ſame thing; and the ſame word 
often ſtands for very different things. The 
veaſon of which i is this: That ſuch words, 
in both inſtances, ſtand for very compli- 
cated ideas: and therefore, though ſeveral 
words do in general denote the ſame thing, 
yet (as will appear on a juſt analyſis of the 
term into its primitive ideas) there is, at 
leaſt, one idea not common to thoſe ſeveral 
words. On the other hand, though the 
ſame word does often ſtand for very diffe- 
rent things, yet there is at leaſt one idea 
that is common to thoſe different things; 
and which producing a ſimilarity, though 
in a ſingle eircumſtance, is the oc ij˖h of 
the ſame word being ſo differently applied. 
Ihe ſame obſeryation will ſhew the grounds 
of; metaphorical or figurative language; as 
is finely, explained by es in his Poe- 
tics , ab. 21. and thence I conceive: Mr. 
Lacke has, in his lay; inveighed ſo much 
10 $ 71% againſt 


See Buſhel's Caſe, which happened the 22 
Car, II. in mn $ rern, 


| Lenani athiats, ſuffieient data for calculations 
oe ame may be met with in Mr. 
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ngainſt! the uſe of -gueative language in 
ſubjects chat require: preciſion a — 
metaphorical langnage would, in thoſe 
caſes, at beſt be only a pleaſing daluſum, 


by ſubſtituting pictures for realities, and 
nn eee ; ee 205 ee 


fort 309097! n NN eie eee tld 
61 Page Our ine 1 en- 
110 45 WAS. [peaking of 8 Above, P. If. 
#be caſe here alluded to, is that of the Q. 


and corporation of Bewdley,. already cited. 


from 1 Peer Wil. 223.•˙ 


l 


*— age 293: 5 8. 1 1 e e 
Jurors} A practice of fining Jurors as 
tempted, 14 Car, II. See 2 Hale, 315 


Ag ht: l 3 


A 90 Jokes 10. (Roma of the Mint,] 


er to Mr. Logke's Eſſay 


en Coin, POO about the year £697. 
Ibid. 


line Ig began in Hen. VII time.! 
Befors the times it aroſe from the bare 
freehold itſelf,” whatever was the value. wd 
Mets vg 2 * es n 
: - than os 205. tes 13- -This tabled OY 
The maxim alluded to, is ſtronger in itſelf 
ſtiones facti non reſpondent Judices; ad 
quæſtiones Juris non e Je uratores. 
Co: Litt. 295. b 


Ms ＋ 
* — 


** _ a Rn 2 PPT ; — 
_ my * 2 r — — . S on — — — 


2 1 3. 1 wa a verdift + 
: romplained of, as contrary to the direction of 
Ap.] So Vaughan, 146, 132. But ſee a 
Caſe of the King, V. Poole, in Rep. Temp. 
. „ ih 11. d 7 Geo. I. 


* _ oy 1 — — 
7 2 . r 
— We tine es Neat Fonts fo Ire ee — . a 
2 — : 


bid. 1 14. Littleton 404 bis commen- 
ae The paſſage is from Litt. $ 368. 
in 1 Inſt. 228. And ſee 2 Lord Raym. 
1494. and the King and Mayor of Liver- 
pole. Rep. . L. * fol. * 


e ny 24 ky 


*- 0 7 
- 4 
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and not mn 9 n 1 vow 


Page 209. line 10. The-law is never ſub- 
. ts mas hy ap, cage mt Monau) 


E ö {yt 8 ©} * 4 [ = 


Ibid. Kids Pg Which: ow m"_ ho re · 
turn Ch. J. Vaughan ſaid was infi e 


. +7 I 16) 


wi Vis e 9. nue Obs) values de, 


there 2 50 a IE caſe. Ibid. 1 43s ut 


io ein wohnen ang exe! tc "57 a1 * 
Page 212. . 10. Other e Pub. 
litations.] Since the writing, and even 


+ printing of this Dialogue, this queſtion has 


been the fubje& of much public as well us 
yet been urged ſtrong enough in the writer's 
opinion, to ſhake what is ſubmitted upon 


the principles here advanced; and yet it 


is hoped it will appear he has by no means 
flighted, or been inattentive to the topios 
which he found at that time made uſe of 


on the other ſide the queſtion. He believes 


too (as far as his information enables him to 
| Judge 


judge): he has made uſe of ſome topics in 
ſupport of the fide contended for, that have 
altogether [eſcaped thoſe, who Rave . 
n this nn a ind ict 
- Is 213. pan be ane, every cath] 
See 3 Inſt. 166. ir 
Phe oath in Crown caſed is bot 0 
different in this reſpect; nor does that uſed 
on the trial of priſoners allow more latitude 
to the Jury in matters of law. In the oath 
for the trial of a priſoner, are the words *; 
well and truly try the priſoner at the bar, 
and a true deliverance make, &c.“ There 
is ſome doubt about the meaning and pro- 
priety of the words t true deliverance 
make.” 1. If they have the common mean- 
ing of “ acquitting or diſcharging,” then 
it is hardly conſiſtent with the nature of the 
Jury's charge, and the other words of their 
oath}: well and truly try;? 2. By ſup- 
poſing them to he ſynonymous to vendict, 


01 m7 


$1 See 3 Burn. 329. Title, Seſlons. 
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? 


"then © « true deliverance make according to 
the evidence,“ will be agreeable in ſym- 
metry to the oaths uſed in Niſi-prius and 


Crown. caſes... But there is a difficulty i in 
getting at this ſenſe of, the word, << deliver- 
ance.“ It muſt, for this purpoſe, either 


be. uſed, 1. Imperfectly, viz. for deljver- 


ance of opinion, by ſupplying | « opinion,” 
Or, 2. By a corruption of deliberatio 3 and 
ſo mean a true deliberation make: ſo that 
it means deliverance of the priſoner, not 
abſolutely. and at all events, but of the 


Jury s opinion reſpecting the priſoner's 
caſe: nor does the old wiſh of the Clerk 


of Atraigns to the priſoner * fop- 
| 1 any other ſenſe. 


2808 22 Ss % 
+ 85 a. 
{5 „ 5 


14 


N 217, 1 yt T be Low not « Ng, in 
Ae] See Fanghas, 14 3. 

4; ow 220 1 12. "Cord Holt s og, ſion 
8 in Salkeld's ere 4 


: 5 » , «to 1 
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Ibid, Line 14. Lord 3 Be ac con] | In Lay 


255 i} 155 


E convenience of the Engl ſh Irs] 
8 Lord Hae, H. P. c. W 


14 18. 


Page 227. ine 9. All torturt is Afi 
FP even as 4 ' puniſhment, much teſs is it uſed 


as the means of convittion, as in "moſt other 
countries. The celebrated Monteſquieu 
has, in this reſpect, made our government 


an amiable exception to all others nous 


a vojons aujourdbui une nation tres bien Po- 
lic ices Ia rejetter (86, Queſtion) ſans incou- 
benient. Eſpr. des Loix, liv, 6. ch. I7. 
And yet there is no doubt, from many un- 


SOUS dotberiten, that the FACE has 


irn 


ancient Statutes, p. 61, Kc.) and there i is 
a Letter, not long ſince publiſhed, which 
news it was even adviſed by a great Stateſ- 
man in times of acknowledged freedom ; * 
13 of 


- 226. Tr ne 19. Excaleity PROM to - 


or to6 great freedom; to follow ſuch advice, 


But ſome times, and ſome perſons" in the 
beſt of times, are the laſt arguments to 


„ in A ent of the my OY. Conſtiru- 


ion.” IR IOW del; 25100; 


It may not be ele bo dd, n the 
K. of Pruſſia, who expreſſes ſuch juſt in- 


dignation againſt the rack; which he had 


aboliſhed in his own dominions, much miſ- 
repreſents the peine fort et dure (to which he 


evidently alludes) which is inflicted on thoſe 
Who refuſe to plead, by calling it a ſpecies 


of the rack: (Mem. Brand. Part III. p. 143.) 
The rack, wherever it is uſed, is uſed to 
oblige a man to. confeſs the crime with 
Which he is charged: the peine fort et dure 
is only to oblige him to take his trial, and 
not defy juſtice by ſtanding mute: the one 
- compels: him; in the firſt Inſtance, to ſay he 


is guilty; the other, to make him ſay only 
whether he ig or is not guilty, in order to 
make way for the proper proof, This 

puniſnment, however, though an inſtance of 
Ii: 3 | 4 It 


DIALOGUE I. 1567 


it occurs within this century, has been very 
rarely uſed : not to mention that the original 
legality of it is queſtioned by the ingenjous 
 wifiter already cited in this note, who ſup- 
poſes the word peine was inſerted by miſtake 
in tranſcribing the ſtatute, of Weſtminſter: 
and if no traces. of this practice appear be- 
fore that time, Lord Hales's aſſertion that 
it was Common Law, will have leſs weight; 
though Lord Hale allows it was doubted. 


See Hale's Hiſt. P. C. Vol. II. p. 321. and 


2unſt. p. 179. and Obſerv. on ancient Stat. 
See ſecond edit. p- 61, &c. 


V + Die 228. line 5. Several 3 as Swe- 
Aden, for inſtance.] See Bp. Robinſon's Ac- 
count of Sweden, p. 42. And for the regu- 
lations in France of this kind, ſee Sir W. 
Mildmay's Account of the Police of France, 
roll / "publiſhed 1748. In Venice, where they 

receive, with their own, the criminals from 
J "th Emperor's and the Neapolitan domi- 

8 nions, one may ſee 20 gallies at the ſame 
[1 L 4 * A time: 


| 
| 
| 
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time: though as thoſe veſſels lay often for 
a conſiderable time inactive in the harbour, 
it is rather a ſtate of confinement than hard 
labour. In the little ſtate of Berne, it is 
common to ſee their ſchalvers or criminals, 
condemned for theft, brought out in chains 
to clean the public ſtreets. Theſe in- 
ſtances (from perſonal obſervation) being 
both drawn from ſtates, whoſe very baſis is 
freedom, may be thought to add a weight 
in the ſcale on the ſide of Philander's ar- 
gument. 5 


Ibid. line 9. The late Empreſs of Ruſſia.] 
See Voltaire's Hiſtoire de Fe de 
Ruſſie. | 
| 0 
wid. 1 link 1 3. 7 he natives. ; of n 
See the Settlements. Vid. America, Vol. _ 
p. 176, 3d edit. e ob ed 


Page 231. line 4. Advanced by Sin m. 
. __ and the Bp. of Cloyne.] See Toile 


on 
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, on popant Disds rent Vol. I. fol. 265. ; 


266. Bp. of "Cloyne's Qveriſt, p. 123. 


4 


* , 


Q 33, 54. 161, &c. 381, 389: | ome 


in his Poe" Worn 


na. 65% 3; Re ws nend "a, 
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Page 334. line ” 41 French p 


See une Lettre ſur le Progres des Sciences | 


in ent. dee 8 wed 8 Wotks,” 


Iba. link: 16: The 605 1107 fin inoculation. 1 


See Dr. Mead on the Small Pox, 115 0. 


3 235. line 16. Lord Coke 5 his 


Hiſtory of crimes.) See the re to his | 


ö 3 Inſtitute. 


Pai 237. line 11. Sir Thomas More has 


indulged” himſelf in many a conceit in his 


 bobkiÞ See his Utopia. edit, rang of 215 


37, 39, 40. 
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No 3 ibid. 


Page 239. tine . bir T ho. 6 Mare)" bid 8 


ESC LR IRR Str coo tot, en. 


rn 
BONES NR er = 6 IOC KEE FR ec a9 


Es, "LL — as 1 * 


k by 
14 
5 
0 
11 
1 
vx 
* 
* 
ba) 
i 
$33 
. 
| 2 
1 
nf 
7 
1 
1 
© 
'Þ 
7 1 
1 | 
129 : 
41:18 
1 * 
wo 
went 


56. 


% II N 0 E 8 0 N 


Ibid. line 18. e T 555. Poſt, 
Works, p. 161. | 


Page 241. line 12. This ſcheme has been 
offered to the legiſlature.) In the year 1752, 
See the Journals of the Houſe of Com- 
mons. 


Page 242. line I. For e ny perjury 50 
3 Inſt. p. 198, 3. 5 | 


Ibid. — 2. 4 cut 1 purſe.) . Hale Hiſt, 


P. C. 222. and 3 Inſt. 68, 206, 


Ibid. line 7, The he ws burned.) 2 Inſt, 


| 1 90H In! 
ie hs. 17. — Inch few - 8 5 


ſeruples.), S0 Ch. 5 Baron Subrrrg me. 
p. 267. 


Page 248. line 8. On preſumptive evi. 
dence.) See an excellent tract on this ſub- 
ject, 
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| jedt, ſaid by Bp. Burdet to have n Writ- 
ten by Lord Somers, | 110 


Ibid. line 11. Etymology of the term. ] ey 
ä Cowel i in voce « Indifment,” 


Page 249. line 1 7. Law allows no ccun- 
cil.] 3 Inſt. 29. 137. 


Page 251. line 17. What the party him- 
ſelf, if be was maſter of himſelf P] Every 
body knows the remarkable anecdote of 
Lord Shafteſbury, as to his ſpeech on the 

Bill for council 1 in H. Treaſon, 


Page 253. line 14. "Parry Farke.} The 

Inſtances put, are from 3 Inſt. 72, 141. and 
2 Hale, 262. By ſome Acts of Parliament, 
Party- Juries are expreſsly excluded, as 1 
& 14 Car. II. c. 11. § 11. in ſits concern- 
ing e the Cuſtorns, 


| Pale 254. line 3. The Statute 7 1 
| 10 | Ibid. 
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. Ibid, Line 7. Lord Coke TY In his 
Comment. 2 loſt, 49. 


Ibid. line 12. * The word Peers 
is applied by many of our beſt writers in 
the original large ſenſe, as in Lord Bacon's 5 
Eſſ. on Ceremony, and often by Shakeſpear | 
and Dryden, 2 

Page 258. line 10. We are to look for 
the commencements of theſe Courts at the di. 
ſelution of the Aula Regis.) See Lord Lytt. 
Vol. II. p- 22 7. 


6 Page 259. line 6. Each of theſe courts 
bad, at firſt, diſtinci 1 See the | 
Articuli ſuper Chartas, 2 loft, 


5 Page 260. line 6. Already. in the 30 
of that conrt.] So 3 Inſt, 12 5. 


> © * % A 
* A, * © 4 14 


"ig . Cb. 7. 7 2 In "the 
Banker's O ; Caſe, reported 5. Mod, 5 = 
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"Page 161; line 3. In Ekward Hta's Lime.) 


Vis. 14 Ed. III. See the Obſervations on 
ancient 1 * 202. 


" Bi_e 262. line 15. The court f Chan- 
cer. ] See Parl. Roll. 45 Ed. III. No. 24 
in 1 Danvers's Abridg. 747. and cotton 
Records. 1 


Page 263. line 1. Its pra#iice of edle: 
ting records.) Begun on petition, 2 Hen. 
IV. Pot Parl. No. 65. 1 Danv. Abridg 
747. Cott. Rec. 411. 


by 264 ow 1. Power BE petutiarl 
in him of reſcinding.) Or cancelling, as we 
ſay. Vid. Cowell. Dict. and Calvin Lexic. 
Jurid. voce Cancellarius. The favourite 
etymology of ſome of the old writers, a 
cancellis, as if they took their name from 
being ſeen through wooden lattices (as the 
lions are at the Tower) is rather too fanci- 


ful; not but what even that confined no- 
Agb f 


tion 
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tion has its leg in other law tertris, 
as the word Exchequer is commonly de- 
rived; with us from a chequer'd board or 
cheſs board. (Gilbert. Hiſt. Excheq. p. 2.) 
and the cheque cloth we ſee is in uſe there 
word, * Exchequer” is a local term; that 
of Chancellor“ is a general one: and 
therefore calls for ſome origin of a much 

more extended erbeten 212 

Ibid. line 17. 7 1 * of te 
juriſdiction ſeems to have been in ibis man- 
ner. ] See the Articuli end chartas ns 
2 laſtitute. 


vl He} Flo le 

| Page, 265. line 15, Ia theſe 4 ſprung 
feofſments to uſes.] See Lord Bacon's read- 
ing on the Statute. 1 Lord Raym 293. 
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Page 266. tine g. The common diviſion of 


frikdylaceldng, and truſt. See 2 Eq. Caſ. 


abrid. p. 243. gee 11. and che Oy 


ro e 26:33 
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going into equity is the want of remedy at 


law.) Lord Talbot has well explained this 
in the Caſes of Heard v. Stamford For- 
reſters, Caſes 174. And in Morrice, Vid. 


Bank of e ibid. 222. 


1 k ; 


ai 268. Mien 12. 4 recovery in one 


aftion at law, will be for ever a bar to 4 
recovery in another.) To this there is only 
one exception, that of Ejectments,“ 


which, however, is become the principal 


mode of trying titles to land at this day: 
and as it does not appear that the reaſon of 


an „ gjeliment being never final,” is any 
where laid down in the books, though the 


poſition is frequent, it may not be amiſs to 
conſider it in a few words. The reaſon why 
on 4 
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6 


this“ that it is impoſſible from the 
ſtructure of the record in this action, to 


plead a former in bar of another ejectment 
brought ;” becauſe, 1. The plaintiff and 


defendant are nominal, and exiſt in moſt 


caſes on record only : and conſequently 
may be changed in a new action. But the 


identity, both of plaintiff and defendant, 
muſt be averred in pleading a former 
action in. bar. The term demiſed may 


be laid many daicerent ways. An ezect- 


ment however, though in its nature not 


final at lau, is capable of being ſo in 
| equity : and it appears from ſeveral au tho- 


rities, that the court of Chancery will, on 


proper grounds, grant a perpetual | injunc- 
tion; and not permit the poſſeſſion of lands 
to be diſturbed by a vain inceſſant litiga- 


tion of the ſame queſtion. See the Caſes 
of the E. of Bath and Sherwin, 2 Eq. Ca. 
Abr. and Leighton v. Leighton, 1 Will. 
671, and 2 Stra. 404. It may further be 

obſerved, 


D AL 9 & U E III. 16 
dbſerved, that as the plaintiff 1 is not to be 
concluded by a ſingle defective trial in 
gjetment, even though a judgment t has 
been, had conſequential to the trial : i in 
ehem other caſe before a judgment is 
ſigned, either party may have a new trial, 


-where /t the firſt appears to the court to have 
been defettive: And that being ſo very 


remedial a proviſion, (and what for a long 
time has been ſo liberally adopted i in courts 
of law,) is a very good reaſon why, in ever 
other caſe, a judgment once had, ſhould | 


be a perpetual bar to a recovery in another 
by action on the ſame ſpecific merits. 
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Page 270. line 1. 1 pr any who has 
once bad a verdict paſſed on him, can never 
. have, a ; ſecond for the ſame offence. Nothing 
is fo clear, as that no one ſhall be tried 
1 twice for the ſame offence; but till a ver- 
dict, either of acquittal or conviction is 
bien, no trial has been had. "= remark- 
Able inſtance to illuſtrate this, happened ; 1 
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Dorcheſter | Sciftthr: Aſſize, ten 7 
Gould and his wife were indicted for the 

murder of à pariſh apprentice}; at the 
trial, before all the witneſſes indorſed on 
the indictment had gone through their evi 
dence, one of the jury dropped down ina 
fit, and was carried out of court; but not 
being in cuſtody of a bailiff, the whole jury 
was neceſſarily diſcharged: The judges on 
that aſſize were both clearly of opinion, 
that the priſoners were not diſcharged by 
this accident, this being no trial at all: 
but as the caſe was uncommon, if not new, 


the priſoners were remanded till the next 


aſſize, in order to lay the caſe, in the mean 
time, before the twelve judges. The judges 
_ were afterwards unanimouſly of opinion, 
that the accident which happened to the 
Juror was no bar to any future trial: che 
priſoners were accordingly tried at the next 
Lent Aﬀize, and acquitted on evidence. 
At the time the accident happened, and 
the jury were diſcharged, it was contended 


by 


With pangs of labour during her trial, 


DI AL OGVUE itt. 56; 
by the priſoner's eounſel, that the priſoners 


were abſolutely diſcharged by this event, 


and could not have their lives brought 
again into jeopardy; and Eliz. Meadow's 
Caſe in J. Foſter's Diſcour. p. 76. was in- 
ſiſted on as an authority; ſhe was ſeized 
and 
was thereupon ordered back to prifon, and 
the Jury diſcharged but J. Foſter ſaid 


afterwards, in talking over the above caſe, 


that (though he had omitted it in his printed 


report) her pains going off, ſhe was after- 


wards tried on the ſame indictment that 
85260 feſſion. | | 
2 Whew?) 272. line 8. Bar 4 ur; is 
alte The natural grounds of the State 


having a right to puniſh a crime, where 
the party injured gives up his right to ſatis- 


faction; or of the State having a right to 


: pardon the crime, where the right of ſatis- 
fuction remains in the party injured, is well 


i by Burlamaqui, liv. I. part 2. 
0 M 2 5 c. 10. 


nung — 
* 0 2 : 4 


c. 10. F17. And fee the difference bes 
tween civil Satisfaction and Puniſhment. 


Ibid. Vol. U;: b. 3. c. 4 4. $ 14. 0 £ 2 


Page 273. line 18. The univerſal grada- 
tion of appeal.) The right of appeal in 
every caſe, and the ſubordination of ap- 
peals, is finely touched on in many conſi- 


derable authorities. K. and Knollys, 1 Ld. 


: Raym. 15. Dr. Bentley's Caſe, 1 Stra. 


565. Lord Derby s Caſe, 1 Peer Will. 330. 


Dr. Groenvoelt s Caſe, 1 Lord Raym. 469. 
: The Caſe of Viſitors, mentioned afterwards 
| (p. 276. ), which with reſpe& to their de- 
termination is final, is however not properly 


an exception. . For the hearing before the 
Viſitor is itſelf an appeal from a determi- 
nation of the College. And- in theſe caſes 
of private judicature, the Viſitor can no more 
proceed or interfere in the firſt inſtance, 


than the King” s courts in all other caſes 
that are intruſted with the. determination 
on N can Parken in the firſt reſort. 


6 Page 


DIALOGUE IM. 165 
2 275, line 8. Writs of Certiorari | 


daym. 


: 1 276. line 9. The caſe of College 
Viſitors, as ſtanding without appeal.] See 
Parkinſon's Caſe, Carth. 92. Philipps and 
Bury in many of the Law Books, and the 
late Caſe of St. John's College, v. Tod- 


dington and the Bp. of Ely, in Mr. Bur- 


row's 1ft You an note to P. * 


* 


"i 8 thn 4. 2 ws is 1 fo 
mm in this laſt great ſtage of Appeal.] The 
- exceptions that Sir W. Temple ſays were 
taken to ſome particulars of it in his time, 
Vol. I. fol. 269, are: confidered by Bp. 
Ellys in his n on . Lib, 
"py 4 ec. U 

e In in * 

Page 279. line 21. oat of e 
Phe antiquity of this inſtitution is conſider- 


ed in Lord Ch. J. Hale's Hiſtory of the 
I 1 3 M 3 5 Com- 
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Common Law, c. J. P. 14. And histau- 
thority rehied on in the Hiſtory of che reign 
of King Henry the Second, Vol. III. p. 
206, We. See TAS note to ” 288. 
WM 4. T7 
5 PE 281. line 5. Romans DN Ho 
Judge, dc. That is the Aſſeſſor. Ser 
Wood's Imper. Inſtitute, fol. 296. The 
time, it ſeems, is the ancient law of China, 


** 


Volt. Hiſt, Univerſ, Vol. XIV. p. 174. 


| Page 282. line 11. Made penal by the 
Fat. Rich. II.]. The ſeveral Statutes here 
alluded to, are the 8 Rich. II. c. 2. the 
33 orgs. Tn 0 the 12 Geo. II. 


1 £ 
1 


aw Bin ine I. ad may ** 2 
Jay bow ancient this inſtitution is.] At the 
time of printing this Dialogue, it was 
meant to leave this point to the pl. 
fle ecclaircifſement of the noble Hiſtorian 
(h had not then publiſned the latter 

part) ef "Henry the 5 in whoſe 
6 reign 
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5 reign the inſtitution. of Circuits hs been 
commonly ſuppoſed to commence. .. But 
the eren there cited from Madox, plainly 


- N — 4 is the undoubted original of 
that of Circuits, is of a much higher, and 


cheq. c. 3. 5 12. p. 84. firſt editian; and 
therefore the text may ſtand. as it u * 


Page 286. line 13. 2 he fiat. of Weſtmin- 


ter.] Weſtmin. 2. c, 30. in 2 Inſt. 423, 


424. 


Page 288, line 6, Milton.] In his Al- 


% Page 289. line 14. Sir H. Spelman ſays. ] 
In his Remains, p. 49. on the ancient Go- 
vernment of England To what has been 
touched on in the Dialogue, may be added, 
chat the diſtribution of the eccleſiaſtical i ſtate 
A1 2 M4 73” has 


that the inſtitution of Juſtices in 


indeed, as Mr. Madox concludes, of. An- 
Fnown antiquity. See Madox Hiſt, Ex- 


= 
iN 
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has a, great analogy to that, of the civil po- 
lity, the latter being divided into counties, 
hundreds, tythings, hamlets, vills: the 
eccleſiaſtical i into provinces, dioceſes, arch: 


deaconries, pariſhes. Though it may be ob- 
ſerved, dioceſe (as its original import will 
ſufficiently warrant) has been uſed in old 
laws for the civil ſtate of England itself, 
as in Stat. 14 Hen. VIII. cap. 5. ſect. wh 
about the College of Phyſicians, i Ge 


© aw ts 


7 Page bs 5! Mins £1. 8 T 140 has ſaid.] 
In his Oration per Milo, edit. Oliver, 3. N 


1 

Page 296. line alas Any . may 
quit bis native country fer ever, &c.] But 
it is generally agreed, can never diveſt hin- 
ſelf of his native allegiance to his country: 
ſo that he muſt be deemed a rebel if hq 
| fights againſt i it, not any enemy. See Cal- | 
vin's Caſe, 7 Co. and a Letter from Sir 
Leoline Jenkins to Sir W. Temple upon 
this ſubject. Sir t J enk. Letters, Val. 
II. p. 712. 12 Page 


DIALOGUE III. 169 


Pig ꝛ 98! me 7. The Cunfitution enables 
the' King to reftrain by writ, in certain cafes, 
from departing the Kingdom.] Lord Ch. J. 


Hale's Analyſ. 19. The law books are full 
enough of inſtances of the writ, of * ns 


exkat regno * In ſome caſes it has been 
deemed expedient to make' a particular 


proviſion by a& of Parliament, as in 1721. 


to reſtrain the South-ſea directors; and in 


1733, to prevent the truſtees of the Cha- 
ritable Corporation from quitting the — 


a dom. 


e 299. line 17. Where foreign TY 


are the grounds of the contrafs.] See many 
inſtances in Robinſon and Bland, 2 Bur- 
rows; and the caſe of the French Will in 
Shower's Caſes in Parliament, and the 
Jewiſh Marriage Settlement 1 in Dom” Proc 


5 85 


erg 300. line 14. The caſe i in which this 
pou aroſe.] Alluding to the caſe of Ro- 
binſon 


I 44 ——— — , , , ,‚— 
Dcr Py — p 
— — — ht _ 


| eue, of foray 1 


; binden and Bland, ſince n by Mr, | 
nn in his 2 Volume. ode 


e een 
mid. ine 17. * a frequent an 

alivining; pubflic in a ſimilar inſtauce.] Al- 

luding to the marriages of Engliſh ſubjecta 


in Scotland, merely to evade the Marriage 


Act. The apprehenſions of the world on 
this ſubje& have been ſince quieted by a 
ſolemn eee in the court ref De- 


K-44 that the eee itſelf, ae 


proviſo in the act, had abſolutely excepted 


all marriages in Scotland, and not left it 
in the power of conſtruction to ſay what 
marriages were good in Scotland, and 


What not. This was determined at Ser- 
jeant's Inn, in the caſe of Copton, appel- 


lant, v. Bearcroft, reſpondent, F 


1769. 


Page 301. line 6. Wi "OR credit. the 


The) 


„ 14 LOG UE II. os 


authorities. And in a late Caſe in the 
Houſe of Lords, March 4, 1751, the de- 
termination turned on the general principle 
of the credit ex comitate to be given to 


foreign competent juriſdictions, the 


Lords declaring by their decree, that the 
judgment of the ſupreme Court in Jamaica 
ought to be received in Scotland, as evi- 
dence prima facie of the debt: and that ĩt 
lied on the other ſide to impeach the juſtice 
of it. Sinclair, v. Fraſer et AP. See like 
wiſe many Caſes in Veay, and * _ 
TO 


50 Page 302. line 3. 48090 Coke's devine 
nn "0 3 Inſt, 180, 

** 303. he 8. By. Batak J remem- 

pls relates bis own caſe.) 2 Hiſt. 729. 


enemy 4 ip ) int 0 @ neutral : Port.] Ipſum | 
<p : hoſtis 
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huoſtis territorium ingredi et ibi prædam 
agere ratio belli permittiy: In medio 
Mari, ut pote nullius territorio, id ipſum 
licet: in territorio utriuſque amici qui hoſ- 
tem agit, agit et adverſus Principem qui 
ibi imperat, et omnem vim a quocumque 
factam legibus coercet, &c. ſays Bynker- 
hock, in 1 Gt b n * 
oe a e : 5 it | 
1 Tos 306. line 15. As Tully did, ſpeaking 
of Plate.) In his 30 Book de 8 a 
. Premio. 


Wig. line 20. All along taken a for grand) 

W eee eee 
Asi 

** 309. line 4. Lord Hale.) 3 his 


Hiſtory of the Common Law But this 


3 has been fince done with higher finiſhing 
in the laſt chapter of the dls Volume of the 
Commentaries. en e 16 A008 i179 4 


2 'T% 44 Fo "TH + 174 1 de Pe Is . "I p " 182 ; * * 4 — 4 N - © 1 . > "4 * hb N 
up — 4 3 * — 2 * - 5 1 0 * * 4 7 z >. x 4 * 1 * 
a . N | * oe -4 3 3 * ; 
* - 6s = * 


Ibid. 
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bid. line 4. Salluſt.] In the Introduc- 
tion to the Jugurthine War.—And Settle- 
ments in America, Vol. I. p. 181. And in 
China, their whole policy is founded ra- 
ther on family Government than poſitive 
* as Monteſquieu, Voltaire (Vol. II. 
P-.28- an and other Writers obſerve. 


$4 + 


Ibid. Hine kink We 6 are * 1 Sep. an 


| ingenious Diſſertation on this ſubject in Dr. 


Taylor's Elements of the Civil Law, p. 


: 496. et ä 


as 317. line 16. For a Fable] AL ; 
luding to the Fable of the Bees, which is 


happily rallied in the Minute Philoſopher, 


Dial. II. 


\ 


e 318. line 7. Perf an School of Fuſe 


5 tice] Alluding to Xenophon's Account of 
the Schools of Equity among the ancient 


Perſians. or He d raids as Ta didaotahal 


QorTwuTes, 1a v0 e Iixcuoouny* % 


Ne 


N ννον ort £71 rr ep xo, 0 rep Tap nat 
ot Ta ypappard HE,], &c. &c. Their 
children in the Schools paſs their time in learn- 
ing the principles of Juſtice; and (45 it is 


affirmed) are ſent there for that particular 


Purpoſe, as with us, to acquire learning. 
Edit. Hutch. 2 9. Cyri Inſt. This admi- 


rable Inſtitution of theirs is touched on in 
a paper in the SpeRtator, on Education, 


Vol. V. Numb. 337. 
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a Dramatic. © | as 
( its Didactic ater -- 1013 
Of its Dramatic caſt. 5 Gow © of 
Reflections on the Scenery of FY antient Dia- 
logue. I 
Why imaginary Charafers have been preferred 
to real, in theſe Dialogues. 24 


The contrary Opinion examined. 285—34 
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What Subject is proper for Dialogue. 36—40 
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